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1368 Metropolitan Avenue 
New York, New York 10462 
January 5, 1967 

Broadcast Bureau 

Federal Communications Commission 

Washington, D. C. 


Dear Sirs: 


Kindly consider this letter as a formal complaint by the 
undersigned against television station WCBS-TV, 51 West 
52 St. N.Y.C., broadcasting on channel 2 in New York 
City, for failure to fulfill what I believe to be its obliga- 
tions under the ‘‘fairness doctrine’’ with respect to ciga- 
rette advertisements. 


In a letter dated December 1, 1966 and sent to WCBS-TV 
by certified mail receipt requested (COPY ATTACHED, 
and hereby made a part of this complaint), I expressed 
the opinion that certain cigarette advertisements presented 
a point of view on a controversial issue of public impor- 
tance; i.e., the advisability and benefits of smoking. At 
that time I referred in general to the great many cigarette 
commercials, broadcast day after day, which by their por- 
trayals of youthful or virile-looking or sophisticated per- 
sons enjoying cigarettes in interesting and exciting situa- 
tions deliberately seek to create the impression and present 
the point of view that smoking is socially acceptable and 
desirable, manly, and a necessary part of a rich full life. 
In accordance with F.C.C. requirements, I objected in 
particular to three advertisements, all of which were broad- 
cast on WCBS-TV, Channel 2 in New York City, on Novem- 
ber 24, 1966: (1) an advertisement for Marlboro cigarettes, 
at approximately 2:34 P.M. (approx. 1 min. in duration) 
prominently featuring strong virile outdoor men smoking 
in a western woodlands scene; (2) an advertisement for 
Marlboro cigarettes, at approximately 8:00 P.M. (approx. 
1 min. in duration) prominently featuring cowboys smoking 
in a western ranch scene complete with horses; (3) an 
advertisement for Pall Mall cigarettes, at approximately 


"” 
vw 


10:14 P.M. (approx. 1 min. in duration) prominently featur- 
ing well-dressed sophisticated people enjoying cigarettes 
as they congregate about a pool table. Finally, in that 
letter, I requested that responsible organizations be pro- 
vided with free broadcast time in order to present con- 
trasting views on the issue of the benefits and advisability 
of smoking. 


In a second supplemental letter dated December 20, 1966 
and sent certified mail receipt requested to WCBS-TV in 
New York City, I specifically requested that such free 
broadcast time be made available to me as a responsible 
spokesman for such opposing viewpoints. I briefly out- 
lined my qualifications and indicated that I would seek 
to work closely with other responsible organizations and 
individuals. 

In a letter dated December 30, 1966 (COPY AT- 
TACHED), Clark B. George, Vice President and General 
Manager of WCBS-TV replied in part to my letters as 
follows: ‘‘we do not believe there is a legal basis for 
your request and accordingly we respectfully reject your 
request for free time.’”? He further says that ‘‘it would 
appear unnecessary to consider whether the fairness doc- 
trine can properly be applied to commercial announcements 
solely and clearly aimed at selling products.” However, 
that was exactly the point of my letters and it is now 
the subject of this complaint. 


2 In defense of his position, Mr. George points to 

WCBS-TV’s record of news coverage on the smoking 
issue. But by his own admission these broadcasts featured 
presentations of both sides of the issue. Moreover, even 
if all of the broadcasts he cites—which appear to total 
no more than four hours—were devoted completely to 
presenting the anti-smoking point of view, they would not 
begin to offset the effects of paid advertisements, pre- 
pared by highly skilled experts to maximize their per- 
suasive power, and broadcast day after day after day for 
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a total of five or ten or even more minutes per broadcast 
day. It is against this background that the instant com- 
plaint is made and it would seem to serve no useful pur- 
pose to catalog the extent of such cigarette commercials 
for comparison with WCBS-TV’s other broadcasts con- 
cerning smoking because the results of such a comparison 
would be obvious to any regular viewers. 


Mr. George points to advertisements for aspirin, soft 
drinks, beer, etc. and suggests that the fairness doctrine 
is not designed to regulate product advertising. While 
this is obviously true in the case of most consumer products 
and services because their use or relative merits are not 
a “‘controversial issue of public importance,’’ the doctrine 
may properly be applied and I feel should be applied where 
as here the effects and use of the product has generated 
a great public controversy affecting the health and lives 
of millions of our citizens. Such an application would 
clearly be in the public interest and consistent with the 
Surgeon General’s recommendation, congressional legisla- 


tion, the activities of other governmental bodies, and the 
F.C.C.’s own precedents. 


I therefore formally complain that WCBS-TV has broad- 
east and appears to be continuing to broadcast a large 
number of messages presenting only one side of a con- 
troversial issue of public importance (a few of which have 
been specifically identified and many more of which are 
obvious to any viewer) and that they have refused a proper 
and reasonable request under the fairness doctrine to make 
corresponding free time available either to recognized and 
responsible anti-smoking organizations or to the under- 
signed to present contrasting viewpoints. I specifically 
request that this complaint be investigated and that neces- 
sary and appropriate action be taken against WCBS-TV. 


Yours truly, 


/s/ Joun F. Banzuwar III 
John F. Banzhaf II 


b) 


CC: Rosel H. Hyde, Chairman, Federal Communications 

Commission 

Paul Rand Dixon, Chairman, Federal Trade Commis- 
sion 

Senator John O. Pastore, Chairman, Communications 
Subcommittee 

Senator Warren Magnuson, Chairman, Senate Com- 
merce Committee 

Senator Robert F. Kennedy 

Senator Jacob K. Javits 

Chairman, Communications Subcommittee, House of 
Representatives 

Chairman, Commerce Committee, House of Represen- 
tatives 


— 


CERTIFIED Mart Recerer REQUESTED 


1368 Metropolitan Avenue 
New York, New York 10462 
December 1, 1966 


Television Station WCBS-TV 
51 West 52 Street 
New York, New York 


Dear Sirs: 


I am writing to inquire how you intend to fulfill what 
I believe to be your obligations under the Federal Com- 
munications Commission’s ‘‘fairness doctrine’? (29 Fed. 
Reg. 10415-427 (1964); 47 U.S.C. 315) with respect to 
certain cigarette advertisements being broadcast on your 
station, and why you have not made a reasonable and good 
faith effort to broadcast a balanced presentation of views 
on the issue of the merits of cigarette smoking. 


In accordance with the Commission’s requirements, I 
refer specifically to several commercials which I have ob- 
served, a list of which appears at the end of this letter. 
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I refer in general however to all cigarette advertisements 
which by their portrayals of youthful or virile-looking or 
sophisticated persons enjoying cigarettes in interesting and 
exciting situations deliberately seek to create the impression 
and present the point of view that smoking is socially ac- 
ceptable and desirable, manly, and a necessary part of a 
rich full life. 


The F.C.C.’s ‘‘fairness doctrine’’ applies ‘‘in any case 
in which broadcast facilities are used for the discussion 
of a controversial issue of public importance.” (p. 10416) 
Its purpose is to insure that its licensee stations will afford 
“‘reasonable opportunity for the presentation of contrasting 
viewpoints on controversial issues of public importance.’’ 
(p. 10416) In such situations, the broadcaster must ‘‘af- 
firmatively endeavor to make his facilities available for 
the expression of contrasting viewpoints held by respon- 
sible elements with respect to the controversial issues pre- 
sented.’’ (p. 10426) In other words, the licensee must 
act ‘‘reasonably and in good faith to present a cross-section 


of opinion on the controversial issue presented.” (p. 10427) 
Moreover, if he cannot find proponents of contrasting views 
willing to pay for broadcast time, he must make such time 
available without charge to responsible organizations will- 
ing and able to present the other side of the issue. 


I believe that cigarette advertisements of the type re- 
ferred to fall within this rule and that vou have an obli- 
gation as a public licensee to devote a reasonable amount 
of broadcast time to presentations of opposing views; i.e., 
that smoking is a danger to health, not a sign of manliness, 
and not a sophisticated and generally accepted social grace. 
The issues seem to be simply these: (1) are your broad- 
casts exempt because they are sponsored commercial mes- 
sages; (2) do the broadcasts present a position on a 
“‘controversial issue of public importance’’; (3) do these 
broadcasts or other broadcasts on your station constitute 
a balanced presentation of both sides of the issue. 
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It has been held several times that the ‘fairness doc- 
trine’’ applies to paid advertisements. Thus the F.C.C. 
held that paid political spot advertisements fell within 
this doctrine. (Letter to Lawrence M. C. Smith, FCC 63- 
358, 25 R.R. 291, April 17, 1963) In another case, an 
organization sought free time to broadcast opinions con- 
trary to those presented on a sponsored daily commentary 
program. The F.C.C. ruled that where the licensee ‘‘has 
been unable to obtain paid sponsorship for the appropriate 
presentation of the opposing viewpoint or viewpoints, he 
cannot reject a presentation otherwise suitable to the li- 

censee—and thus leave the public uninformed—on 
4 the ground that he cannot obtain paid sponsorship 

for that presentation.”’ (Letter to Cullman Broad- 
casting Co., Inc., FCC 63-849, Sept. 18, 1963) This rule 
was recently reaffirmed in the case of the Red Lion Broad- 
casting Co. 


The question of the advisability of smoking is clearly a 
controversial issue of public importance. The ‘“Terry 
Report’? (Smoking and Health: Report of the Advisory 
Committee to the Surgeon General of the U.S. Public 
Health Service) concluded that “cigarette smoking is a 
health hazard of sufficient importance in the United States 
to warrant appropriate remedial action.’? The view that 
cigarette smoking is harmful to health, not a social neces- 
sity, and a habit to be discouraged is taken by a large 
number of public spirited organization, many members of 
Congress, and a large number of authors and publications. 
On the other side of the controversy are the major tobacco 
companies and their trade organizations which maintain 
that the case against smoking has not been proved and 
that the habit is a pleasant socially desirable one. They 
spend approximately 240 million dollars a year promoting 
their views through their advertising, approximately 200 
million of which is spent for radio and television adver- 
tising. On the second issue of public importance, the 
question of the desirability of smoking affects the health 
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and very lives of millions of Americans, particularly those 
who are at an age where the habit is normally acquired. 
Also, any significant change in the Nation’s smoking habits 
could drastically affect the seven billion dollar cigarette 
industry. 


Clearly cigarette commercials do not present a balanced 
presentation of views on this controversial issue of public 
importance. This was most strongly stated by E. William 
Henry when he was Chairman of the F.C.C.: ‘‘From the 
cigarette advertising presently being carried on radio and 
TV stations, no one would ever know that a major public 
controversy is in progress as to the harmful effects of 
cigarette smoking on the American public.... Television 
viewers, in particular, are led to believe that cigarette 
smoking is the key to fun and games with the opposite 
sex, good times at home and abroad, social success and 
virility.”’ (Speech reported in N.Y. Times, March 30, 1966) 
Just as clearly there are responsible organizations—such 
as the National Interagency Council on Smoking and Health 
and its individual members—who would be willing to 
present reasonable and responsible arguments to the con- 
trary if free broadcast time were provided. 


The Federal Communications Commission should have 
little trouble deciding the issues raised by this letter. In 
the past they have ruled that topics such as the nutritive 
qualities of white bread, the value of Krebiozen, and the 
use of high potency vitamins without medical advice fell 
within the ‘‘fairness doctrine.’’ (Report on ‘‘Living Should 
Be Fun”’ Inquiry, 33 FCC 101, 107, 23 R.R. 1599, 1606, July 
18, 1962) They have recognized that issues upon which 
Congress holds hearings and debates are controversial is- 
sues of public importance. (Letter to WSOC Broadcasting 
Co., FCC 58-686, 17 R.R. 548, 550, July 16, 1958; New 
Broadcasting Co. (WLIB), 6 R.R. 258, April 12, 1950) The 
importance of the issue of cigarettes and advertising is 
attested to by the extensive hearings held by the F.T.C., 
the number of bills introduced in Congress on the subject, 
the passage of one of those bills into Public Law 89-92 
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requiring warnings on cigarette packages, and the subse- 
quent decisions by the F.T.C. and bill by Senator Magnuson 
to strengthen the Federal Cigarette Labeling and Adver- 
tising Act. Finally, the F.C.C. has ruled that a licensee 
has a particular duty to insure that the requirements of 
fairness are satisfied when it presents a viewpoint on a 
matter in which it has a financial interest. (Letter to 
WNEP-TV, FCC 65-852, Sept. 22, 1965 and rulings cited 
therein) 


5) It might be argued that cigarette advertisements 

merely extol the virtues of the individual brands 
and do not express an opinion on the merits of smoking. 
Such an argument must fail however when one considers 
the relatively insignificant differences between brands, the 
high degree of brand loyalty among smokers, and the 
fact that to survive cigarette manufacturers must con- 
tinue to attract new customers as they come of age. The 
latter is strikingly underscored by recent statisties showing 
a decrease in adult smoking following the Terry report 
counterbalanced by increases in smoking among young 
people. The argument is further refuted by the tendency of 
advertisers to use youthful or manly (rugged or virile look- 
ing) models in their commercials and by their own recog- 
nition of the dangers involved in featuring such commercials 
on programs intended primarily for teen-age audiences. 
Clearly cigarette advertisers ‘‘diseuss’’ the issue of smok- 
ing within the meaning of the doctrine through their pres- 
entations of dramatizations purporting to show the pleas- 
ures and wide-spread appeal and social acceptance of 
smoking. 

If by December 16th I have not received a satisfactory 
answer to my request that responsible groups be granted 
free time, roughly in Proportion to that now spent on 
your station promoting the virtues and values of smoking, 
in order to present contrasting views on this controversial 
issue of public importance, I shall make a formal complaint 
to the Broadcast Bureau of the Federal Communications 
Commission. You will note that I am forwarding a copy 
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of this letter to them as well as to others who may be 
interested in this matter. 


This letter refers specifically to the following three com- 
mercials, all of which were broadcast on WCBS-TV, Chan- 
nel 2 in New York City, on November 24, 1966: (1) an 
advertisement for Marlboro cigarettes, at approximately 
2:34 P.M. (approx. 1 min. in duration) prominently featur- 
ing strong virile outdoor men smoking in a western wood- 
lands scene; (2) an advertisement for Marlboro cigarettes, 
at approximately 8:00 P.M. (approx. 1 min. in duration) 
prominently featuring cowboys smoking in a western ranch 
scene complete with horses; (3) an advertisement for Pall 
Mall cigarettes, at approximately 10:14 P.M. (approx. 1 
min. in duration) prominently featuring well-dressed so- 
phisticated people enjoying cigarettes as they congregate 
about a pool table. 

Yours truly, 


/s/ Joon F. Banzuar III 
John F. Banzhaf III 


ce: Broadeast Bureau, Federal Communications Commis- 

sion (certified mail, receipt requested) 

Rosel H. Hyde, Chairman, Federal Communications 
Commission 

Paul Rand Dixon, Chairman, Federal Trade Com- 
mission 

Senator John O. Pastore, Chairman, Communications 
Subcommittee 

Senator Warren Magnuson, Chairman, Senate Com- 
merce Committee 

Senator Robert F. Kennedy 

Senator Jacob K. Javits 

Chairman, Communications Subcommittee, House of 
Representatives 

Chairman, Commerce Committee, House of Represen- 
tatives 
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6 WCBS-TV 
CBS Television Stations 
A Division of Columbia Broadcasting 
System, Inc. 
51 West 52 Street 
New York, New York 10010 
(212) 765-4321 


Clark S. George, Vice President 
General Manager 


Dear Mr. Banzhaf: 


Thank you for your December 1 and December 20, 1966 
letters concerning the broadcast by WCBS-TV of cigarette 
commercial announcements. Your letters urge that, as a 
result of the broadcast of these cigarette commercials, the 
station has in some fashion failed to meet its obligations 
under the Federal Communications Commission’s fairness 
doctrine. 


Citing the fairness doctrine you request that ‘‘free broad- 
cast time be made available to me as a responsible spokes- 
man’’ for those opposed to cigarette smoking. For the 
reasons set forth in this letter we do not believe there 
is a legal basis for your request and accordingly we re- 
spectfully reject your request for free time. 


The enunciation by the Commission of the fairness doctrine 
in its 1949 Report, Editorializing by Broadcast Licensees, 
was based on the Commission’s recognition of the need 
for: 


“licensees to devote a reasonable percentage of their 
broadcast time to the presentation of news and pro- 
grams devoted to the consideration and discussion of 
public issues of interest in the community served by 
the particular station. And we have recognized, with 
respect to such programs, the paramount right of 
the public in a free society to be informed and to have 
presented to it for acceptance or rejection the different 
attitudes and viewpoints concerning these vital and 


12 


often controversial issues which are held by the various 
groups which make up the community.”’’ 


7 WCBS-TV is well aware of its programming respon- 

sibilities in covering controversial issues of public im- 
portance. Indeed, in connection with the issue of the health 
ramifications of smoking, WCBS-TV has afforded to its 
viewers accurate information on this issue, as well as 
the significant contrasting viewpoints held by responsible 
authorities. 


So that you may be generally aware of the breadth of this 
coverage, I would like to call your attention to a number 
of specific broadcasts. Even prior to the Surgeon Gen- 
eral’s report in 1964, WCBS-TV broadcast on September 
6, 1962, “‘CBS REPORTS: The Teenage Smoker’’, a one- 
hour inquiry into the controversy over the effect of smoking 
on the nation’s health with particular emphasis on the 
young smoker. When the Surgeon General’s committee 
released its smoking report on January 11, 1964, WCBS- 
TV broadcast a thirty-minute CBS News Extra ‘‘On 
Smoking and Health’’ which summarized and discussed the 
findings of the Surgeon General’s report, as well as the 
reaction to the report from tobacco industry leaders and 
medical authorities. This special broadcast was closely 
followed by a one-hour documentary ‘‘CBS REPORTS: 
A Collision of Interests’’, a detailed review of the health, 
economic and public policy issues raised by cigarette smok- 
ing. Large portions of these broadcasts were devoted to 
the views of those most strongly urging the health dangers 
of cigarette smoking. 


In addition, of course, the smoking-health issue was and is 
a continuing subject of numerous reports on news broad- 
casts by WCBS-TV. Since May 1966, for example, the 
CBS EVENING NEWS WITH WALTER CRONKITE 
has included six reports on this issue. In addition, I should 
also note that WCBS-TV’s Science Editor, Earl Ubell, 
has broadcast, since September 1966, five major reports on 
the smoking-health issue. As responsible broadcasters, we 
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have reported and will continue to report this issue fairly 
and objectively. 


It may also be of interest to you to know that in the last 
few months the American Cancer Society has submitted, 
pursuant to an Advertising Council approved campaign, and 
WCBS-TV has broadcast without charge to the Society, 
five one-minute public service messages which advance the 
view that cigarette smoking is undesirable. 


8 As noted above, WCBS-TV believes that its coverage 

of the health ramifications of smoking has been fully 
consistent with the fairness doctrine. In these circum- 
stances, it would appear unnecessary to consider whether 
the fairness doctrine can properly be applied to commer- 
cial announcements solely and clearly aimed at selling 
products and services—although we do not believe the 
doctrine is applicable. The value and quality of consumer 
products and services may often be a matter of dispute. 
One cannot listen to news broadeasts or read a newspaper 
today and not be exposed to controversy surrounding 
such consumer products and Services as, for example,— 
aspirin, soft drinks, beer, automobiles and medical in- 
surance. We believe that it is clear that the fairness doc- 
trine was conceived by the Commission as an aid to the 
publie’s right to be informed about public issues—not as 
a vehicle for giving the Commission power to indirectly 
regulate product advertising when other governmental 
agencies are directly charged with the regulatory respon- 
sibility over such advertising. 


While we do not believe that you are entitled to free time, 
we appreciate your interest in this matter and are glad 
to have your views. 


Very truly yours, 


/s/ CuarK GEORGE 
Mr. John F. Banzhaf ITT 
1368 Metropolitan Avenue 
New York, New York 10462 
December 30, 1966 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 20, D. C. 


June 2, 1967 


Television Station WCBS-TV 
51 West 52 Street 
New York, New York 


Gentlemen: 


This letter constitutes the Commission’s ruling upon the 
complaint of Mr. John F. Banzhaf, III, against Station 
WCBS-TV, New York, N. Y. Mr. Banzhaf, by letter dated 
January 5, 1967, filed a fairness doctrine complaint, assert- 
ing that WCBS-TV, after having aired numerous commer- 
cial advertisements for cigarette manufacturers, has not 
afforded him or some other responsible spokesman an op- 
portunity ‘‘to present contrasting views on the issue of the 
benefits and advisability of smoking.’’ 


Mr. Banzhaf’s letter cites as examples three particular 


commercials over WCBS-TV which present the point of 
view that smoking is ‘‘socially acceptable and desirable, 
manly, and a necessary part of a rich full life’. Mr. Banz- 
haf, in his letter to you of December 1, 1966 requested free 
time be made available to ‘‘responsible groups’’ roughly 
approximate to that spent on the promotion of ‘‘the virtues 
and values of smoking’’. 


Your responsive letter of December 30, 1966 cites pro- 
grams which WCBS-TV has broadcast dealing with the 
effect of smoking on health, beginning in September 1962 
and continuing to date. It cites six reports on this issue in 
its evening news programs since May 1966, five major re- 
ports by its Science Editor since September 1966 and five 
one minute messages, which advance the view that smoking 
is undesirable, broadcast without charge within the last few 
months for the American Cancer Society. The letter also 
refers to half hour and hour programs on smoking and 
health broadcast in 1962 and 1964. You take the position 
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that the above programs have provided contrasting view- 
points on this issue by responsible authorities, and there- 
fore, that it is unnecessary to consider whether the ‘‘fair- 
ness doctrine’? may be applied to commercial announce- 
ments solely aimed at selling products. You state your 
view that it may not. 


In Mr. Banzhaf’s complaint to the Commission, he asserts 
that the programs cited by you as showing compliance with 
the ‘‘fairness doctrine’’ are insufficient to offset the effects 
of paid advertisements broadcast daily for a total of five to 
ten minutes each broadcast day. He also states that the 
very point of his letters is to establish the applicability of 
the doctrine to cigarette advertisements. 


16 We hold that the fairness doctrine is applicable to 

such advertisements. We stress that our holding is 
limited to this product—cigarettes. Governmental and pri- 
vate reports (e.g., the 1964 Report of the Surgeon General’s 
Committee) and Congressional action (e.g., the Federal 
Cigarette Labeling and Advertising Act of 1965) assert 
that normal use of this product can be a hazard to the health 
of millions of persons. The advertisements in question 
clearly promote the use of a particular cigarette as attrac- 
tive and enjoyable. Indeed, they understandably have no 
other purpose. We believe that a station which presents 
such advertisements has the duty of informing its audience 
of the other side of this controversial issue of public im- 
portance—that however enjoyable, such smoking may be a 
hazard to the smoker’s health. 


We reject, however, Mr. Banzhaf’s claim that the time to 
be afforded, ‘‘roughly approximate’’ that devoted to the 
cigarette commercials. The fairness doctrine does not re- 
quire ‘‘equal time’’ (see Ruling No. IT C. 12, 29 F.R. 10419) 
and, equally important, a requirement of such ‘‘rough ap- 
proximation’’ would, we think, be inconsistent with the 
Congressional direction in this field—the 1965 Cigarette 
Labeling and Advertising Act. The practical result of any 
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roughly one-to-one correlation would probably be either the 
elimination or substantial curtailment of broadcast ciga- 
rette advertising. But in the 1965 Act Congress made clear 
that it did not favor such a ‘‘drastic’’ step, but rather 
wished to afford an opportunity to consider ‘‘the combined 
impact of voluntary limitations on advertising under the 
Cigarette Advertising Code, the extensive smoking educa- 
tion campaigns now underway, and the compulsory warning 
on the package . . . [on the problem of] adequately alert 
[ing] the public to the potential hazard from smoking’’ 
(Sen. Rept. No. 195, 89th Cong., 1st Sess., p.5). At the con- 
clusion of a three year period (to end July 1, 1969), and 
upon the basis of reports from the Federal Trade Commis- 
sion and the Department of Health, Education, and Wel- 
fare (HEW) and other pertinent sources, the Congress 
would then decide what further remedial action, if any, is 
appropriate. In the meantime, Congress has promoted 
extensive smoking education campaigns by appropriating 
substantial sums for HEW in this area. See P.L. 89-156, 


Title II, Public Health Service, Chronic Diseases and 
Health of the Aged. 


Our action here, therefore, must be tailored so as to carry 
out the above Congressional purpose. We believe that it 
does. It requires a station which carries cigarette commer- 
cials to provide a significant amount of time for the other 
viewpoint, thus implementing the ‘‘smoking education cam- 
paigns’’ referred to as a basis for Congressional action in 
the 1965 Act. See Cigarette Labeling and Advertising Act; 
remarks of Senator Warren Magnuson, floor manager in 

the Senate of the bill which became that Act, Cong. 
17 Ree. (Daily Edition) Jan. 16, 1967, p. S. 317, 319. 

But this requirement will not preclude or curtail 
presentation by stations of cigarette advertising which they 
choose to carry. 


A station might, for example, reasonably determine that 
the above noted responsibility would be discharged by pre- 
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senting each week, in addition to appropriate news reports 
or other programming dealing with the subject, a number 
of the public service announcements of the American Can- 
cer Society or HEW in this field. We stress, however, that 
in this, as in other areas under the fairness doctrine, the 
type of programming and the amount and nature of time 
to be afforded is a matter for the good faith, reasonable 
judgment of the licensee, upon the particular facts of his 
situation. See Cullman Broadcasting Co., F.C.C. 63-849 
(Sept. 18, 1963). 


In this case, we note the WCBS-TV is aware of its re- 
sponsibilities in this area, in light of the programming de- 
scribed in the third paragraph. While we have rejected 
Mr. Banzhaf’s claim of “rough approximation of time’’, 
the question remains whether in the circumstances a suffi- 
cient amount of time is being allocated each week to cover 
the viewpoint of the health hazard posed by smoking. We 
note in this respect that, particularly in light of the recent 
American Cancer Society announcements, you appear to 
have a continuing program in this respect. The guidelines 
in the foregoing discussion are brought to your attention so 
that in connection with the above continuing program you 
may make the judgment whether sufficient time is being 
allocated each week in this area. 


By Dmecrion or THE CoMMISSION 


Ben F. Warie 
Secretary 
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CBS 

COLUMBIA BROADCASTING SYSTEM, INC. 
51 west 52 STREET 


NEW YORK, NEw yorK 10019 
(212) 765-4321 


Leon R. Brooks 
Vice President and General Counsel 
June 23, 1967 
Mr. Ben F. Waple 
Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Waple: 

Reference is made to your letter of June 2, 1967 to tele- 
vision station WCBS-TV setting forth the Commission’s 
ruling upon the complaint of Mr. John F. Banzhaf, ITI, 
against that station. In its ruling the Commission holds 


that the fairness doctrine is applicable to broadcast adver- 
tising, but states that its holding is limited to one product— 
cigarettes. However, the Commission rejects Mr. Ban- 
zhaf’s claim that time ‘‘roughly approximate’”’ to that de- 
voted to cigarette commercials should be devoted to broad- 
cast matter informing the station’s audience of what the 
Commission terms ‘‘the other side of this controversial 
issue of public importance.’’ The Commission concludes 
by noting that WCBS-TYV, in the light of the programming 
which it has devoted to the effect of smoking on health, is 
‘Caware of its responsibilities in this area.’’ 


We are appreciative of the Commission’s recognition 
that WCBS-TV is aware of its responsibilities. It is the 
judgment of this station that the issue of the health hazard 
involved in the smoking of cigarettes is one which should 
be called to the attention of the public from time to time. 
How that is done—whether in news or public affairs pro- 
gramming, by public service announcements prepared by 
responsible public or private organizations in the health 
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field, or otherwise, is, of course, a matter solely for the sta- 
tion’s judgment. This judgment is not and (in our view) 
should not be affected by whether or not the fairness doc- 
trine is applicable or whether or not the station carries 
cigarette commercials. 


The Commission has now ruled that all broadcasts of 
cigarette commercials—no matter what their content—cre- 
ate a per se duty to broadcast some proportional amount 
of other material on the hazards of smoking. We wish to 
place strongly on the record our view that this ruling is 
inconsistent with the fundamental objectives of the fairness 

doctrine. We believe it will severely impair—to the 
247 detriment of the public interest—the exercise of 

licensee judgment in the selection and presentation 
of programs dealing with controversial issues of public 
importance. We also believe that it cannot reasonably be 
restricted to cigarette advertising alone, and that it in- 
volves the Commission in an activity—regulation of ciga- 
rette advertising—with respect to which Congress had spe- 
cifically considered and had rejected any new Federal con- 
trols. 


The Commission’s departure in this case from the com- 
monly understood requirements of the fairness doctrine 
may have resulted in part from an important departure 
from the procedures which the Commission normally fol- 
lows in treating fairness issues. The usual procedure is set 
forth in the Commission’s Fairness Primer* as follows: 


“‘If the Commission determines that the complaint sets 
forth sufficient facts to warrant further consideration, 
it will promptly advise the licensee of the complaint 
and request the licensee’s comments on the matter.”’ 


This procedural policy of the Commission was cited with 
approval in Red Lion Broadcasting Company Inc. v. FCC, 
decided on June 13, 1967. But here the Commission did not 
afford WCBS-TV an opportunity to comment upon the 


* FCC Public Notice of July 1, 1964, 29 Fed. Reg. 10415 at 10416, 
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complaint—or to take action concerning it—prior to its dis- 
position of the matter. While it is true that WCBS-TV 
had replied directly to Mr. Banzhaf and that Mr. Banzhaf 
in turn had forwarded a copy of that letter to the Commis- 
sion, it is noteworthy that the letter in question did not set 
forth, except in passing, the comments of the station with 
respect to the application of the fairness doctrine to prod- 
uct advertising. Indeed, the station, after describing the 
programming which it had already presented on the smok- 
ing health issue, observed: 


“In these circumstances, it would appear unnecessary 
to consider whether the fairness doctrine can properly 
be applied to commercial announcements solely and 
clearly aimed at selling products and services—al- 
though we do not believe that the doctrine is appli- 
cable.’’ 


Thus the Commission did not have WCBS-TV’s consid- 
ered comments—or those of any other broadcast li- 
248  censee—on this important issue before making its 
far reaching decision. We respectfully request, 
therefore, that the contents of this letter be treated by the 
Commission as our comments on the complaint filed by Mr. 
Banzhaf, and that the Commission reconsider its ruling on 
the basis of these comments. 


Turning to the merits of the Commission’s ruling, we be- 
lieve that it is fundamentally inconsistent with the fairness 
doctrine. That doctrine—which was first enunciated in its 
present form in the context of editorializing by broadcast 
licensees—is supposed to further the goal of affording 
“‘reasonable opportunity for the discussion of conflicting 
views on issues of public importance.’’?* One may search 
the Commission’s 1949 Report on Editorializing by Broad- 
cast Licensees in vain for any indication that the doctrine 
was then viewed as encompassing routine product adver- 


* Section 315, Communications Act, as amended. 
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tising. Similarly, when the Commission issued its Fairness 
Primer in 1964 neither the introductory text, nor the 28 ex- 
planatory rulings, nor the legislative history of the fairness 
doctrine set forth as Appendix B thereof, made any refer- 
ence to product advertising. When in 1965 the Commission 
furnished the Senate Committee on Commerce with its com- 
ments on the proposed legislation to regulate the advertis- 
ing and labeling of cigarettes, it seems evident that the 
Commission did not then have in mind any applicability of 
the fairness doctrine to advertising in general or cigarette 
advertising in particular. The Commission informed the 
Committee, in pertinent part: 


“<The Federal Communications Commission’s interest 
in this matter is necessarily limited to the use of broad- 
cast media for cigarette advertising. It seems clearly 
appropriate, however, that the matter of cigarette ad- 
vertising be treated on an all-inclusive, across-the- 
board basis, rather than in a piecemeal fashion. Since 
the Federal Trade Commission has undertaken to deal 
comprehensively with the remedial action needed to 
protect the public in the light of the report on smoking 
and health, issued January 11, 1964, by the Advisory 
Committee to the Surgeon General, the Federal Com- 
munications Commission has not held proceedings, or 
undertaken studies, to evaluate the various factors and 
considerations in this area. While we believe that 
249 some action on an overall basis is appropriate, we 
are thus not in a position to make recommendations 
to the Congress in this field, and specifically, as to 
whether S. 547 or S. 559 should be enacted.”’ * 


Following adoption of the Cigarette Labeling and Adver- 
tising Act of 1965, the Commission maintained its long 
silence on the subject and we are not aware that, from the 
date of the Commission’s comments to the Senate Com- 


*Sen. Rept. No. 195, 89th Cong., 1st Sess., page 13. S. 547 would have 
required each cigarette advertisement, as well as each cigarette package, to 
include the warning, ‘‘Caution—Habitual Smoking Is Injurious to Health.’’ 
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merce Committee to the present, it has held any proceed- 
ings or undertaken any studies of the matter, apart from 
its consideration of the exchange of correspondence be- 
tween Mr. Banzhaf and WCBS-TV. 


Mr. Banzhaf’s letter “‘cites as examples three particular 
commercials’? and these are the commercials on which the 
Commission ruled. It is not clear that the Commission had 
before it these actual commercials, since it did not request 
copies or transcripts from WCBS-TV. It may or may not 
be possible for a cigarette commercial which meets all cur- 
rently applicable legal requirements to place in question the 
issue of smoking and health. The commercials here in- 
volved, however, did not do so.* 


The Commission, in any event, appears to have based its 
ruling on the assumption that ail cigarette commercials 
(whatever their content) raise the health issue. But the 
hazard involved in cigarette smoking is not, we submit, an 
issue necessarily raised by a cigarette commercial aimed 
only at promoting the use of a particular cigarette as ‘‘at- 
tractive and enjoyable.’’ 


250 While the Commission 19 years ago expressed a 
similar doctrine with respect to liquor advertising** 


* Station WCBS-TV conforms to the NAB Television Code which provides 
that cigarette advertising ‘‘shall not state or imply claims regarding health 

- -’? Each of the CBS owned radio and television stations subscribes to 
the appropriate NAB Code, which contains essentially parallel provisions 
with respect to cigarette adverstising. 


“*In considering a complaint that a station, though carrying liquor ad- 
vertising, had refused to sell time counselling abstinence from drinking, the 
Commission said: ‘‘What is for other individuals merely a routine ‘plug’ 
extolling the virtues of a beverage, essentially no different from other types 
of product advertising, is for these individuals the advocacy of a practice 
which they deem to be detrimental to our society. Whatever the merits of 
this controversy, which it is not our function to resolve, it is at least clear 
that it may assume the proportions of a controversial issue of public im- 
portance.’? In re Petition of Sam Morris, 3 RR 154, 156 (1948). In the 
Sam Morris case, the Commission drew particular attention to the fact that in 
over 40% of the station’s service area, county laws forbade the sale of 
alcoholic beverages, There are, of course, no laws in WCBS-TV’s service 
area forbidding the sale of cigarettes. 
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its silence since that time is notable. Indeed, during that 
period the Commission, in interpreting the fairness doc- 
trine, has found occasion to sharply distinguish between the 
explicit and implicit raising of controversial issues in broad- 
cast material. Thus, with respect to the claim of atheists 
and agnostics that the broadcast of church services should 
be regarded as advocating one side of a controversial pub- 
lic issue, the Commission has recognized that, while an ex- 
plicit attack on atheists or agnostics might give rise to an 
obligation under the fairness doctrine, the mere broadcast 
of church services, devotionals or prayers does not do so. 


“‘The Commission has long held that mere carrying of 
a religious broadcast does not, in and of itself, mean 
that one side of a ‘‘controversial issue of public im- 
portance’’ was presented ... The contrary position 
urged in effect by complainant—that every devotional 
service, per se, is presentation by the licensee of a view- 
point on a controversial issue—is, I think, patently un- 


reasonable.’’ Letter to Madalyn Murray, 5 RR 2nd 
263 at 266, 267 (1965) [Concurring opinion of Chair- 
man KE. William Henry in which Commissioner Ken- 
neth A. Cox joins.J. See also Letter to Edward J. Hef- 
fron, 3 RR 264a (1948), Letter to Robert H. Scott, 25 
RR 349 (1962). 


251 To treat any and all cigarette advertisements, with- 

out exception, as raising a controversial issue, and to 
require some proportional amount of other program mate- 
rial, will have practical results which can only debase and 
distort the fairness doctrine. Efforts to sell a product are 
by nature repetitive and continuous. Treating all such 
efforts as discussions of one side of a controversial issue 
immediately raises the question of whether any one pro- 
gram, or program series—however enlightening and infor- 
mative as to all points of view—can constitute an adequate 
opportunity for response. The Commission has reacted to 
this difficulty by suggesting that stations which carry ciga- 
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rette advertising must devote a significant amount of time 
each and every week to the views of those who oppose ciga- 
rette smoking. 


Such a requirement makes no sense in the context of news 
and public affairs programming, where the amount of time 
used, the number of programs presented and the frequency 
of scheduling depends upon the licensee’s responsible jour- 
nalistic judgment. Inevitably, the only recourse must be 
spot announcements, and the Commission suggests as much 
when it indicates that a station may discharge its responsi- 
bility ‘‘by presenting each week, in addition to appropriate 
news reports or other programming dealing with the sub- 
ject, a number of public service announcements of the 
American Cancer Society or HEW in this field.’’ 


Broadcast treatment of the cigarette health issue should 
not be reduced to a contest of opposing spot announce- 
ments, endlessly repeating the message long after any mem- 
ber of the public has been able to understand and act on it 


if he wishes. This is the first time that the Commission has 
held that the fairness doctrine requires that the public be 
propagandized even after it has been enlightened. In short, 
the result of analogizing product advertisement to the ‘‘dis- 
cussion’? comprehended by the fairness doctrine is to con- 
vert the responsibility to discuss both sides of controversial 
issues into presentations very similar to product adver- 
tising. 


The Banzhaf ruling does not merely conflict with the fair- 
ness doctrine objective of encouraging a meaningful dis- 
cussion of controversial public issues. It also severely im- 
pairs the exercise of licensee judgment in the selection and 
presentation of programs dealing with such issues. As the 
Commission has stated in its Fairness Primer, and has re- 
peatedly emphasized, the doctrine calls upon the licensee 
“‘to make reasonable judgments in good faith on the facts 
in each situation—as to whether a controversial issue of 
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public importance is involved, and as to what view- 
252 points have been or should be presented, as to the 

format and spokesmen to present the viewpoints and 
all of the other facets of such programming.’’ Further- 
more, ‘‘In passing on any complaint in this area, the Com- 
mission’s role is not to substitute its judgment for that of 
the licensee as to any of the above programming deci- 
sions....’’ 


Now, however, Commission fiat is substituted for licensee 
judgment. There must be balancing programming ‘each 
week,’’ and the Commission even suggests just what pro- 
gramming will suffice to achieve this balancing, namely pub- 
lic service announcements of another governmental agency, 
HEW, or of the American Cancer Society. In this connec- 
tion we would point out that in the recently decided Red 
Inon case the court, in finding that the fairness doctrine 
does not affront the First Amendment, stated: 


‘“<Moreover, petitioners are not furnished with a man- 


datory program format, nor does the Doctrine define 
which, if any, controversial issues are to be the subject 
of broadcasting. The latitude of petitioners’ opera- 
tion of their station insofar as programming is con- 
cerned is limited only by petitioners’ discretion and 
good faith judgment.” 


We respectfully suggest that the Commission has de- 
parted from its traditional case-by-case approach to fair- 
ness issues. A ‘‘per se”? approach to fairness matters— 
such as an arbitrary rule that all cigarette commercials 
must be balanced by some proportional amount of other 
program material dealing with the health hazards of ciga- 
rette smoking—is bound to result in inequities and create 
extraordinary operating dilemmas for broadcasters, and 
resulting administrative dilemmas for the Commission. 
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Some of the difficult questions that are bound to arise are 
listed below: | 


a) How is a proper ratio to be struck between min- 
utes of cigarette commercials and minutes of other 
program material on cigarette smoking? While the 
Commission has said that no ‘‘equal time’? principle 
is applicable, it has suggested that other program ma- 
terial be broadcast ‘‘weekly.’? Already newspapers 
and trade publications have carried informal interviews 
with Commission personnel intimating that certain ra- 
tios, such as 3 minutes of commercials to one minute 
of other material, would be proper. But any such 
ratios are bound to be arbitrary and unsatisfactory. 

Since the Commission appears to believe that the 

repetition inherent in cigarette commercials affects 

the degree to which they ‘‘advocate’’ smoking, it 
would follow that the repetitive effect of other pro- 
gram material would have a similar effect on the de- 
gree to which they advocate not smoking. But the 
content of a program or commercial is at least as im- 
portant in measuring its advocacy on a controversial 
issue as its length or frequency. It is going to be im- 
possible for stations or for the Commission to strike 
any kind of satisfactory balance by counting frequency 
or minutes. 


b) If a station decides to limit the number of ciga- 
rette commercials it carries, how are choices to be made 
among the various competing brands? 


¢) If the Commission’s ruling stands, the impact of 
smoking on health will become the most significant 
public issue on which broadcasters will regularly be 
presenting broadcast material. It need hardly be sug- 
gested that, important as the issue is, it does not de- 
serve this degree of prominence. In the health field 
alone, there are numerous issues equally as important. 
Many other national and international issues vie for 
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and receive attention from conscientious broadcast li- 
censees. Their allocation of time to the broad range 
of important public issues will suffer if their accept- 
ance of product advertising is held to impose a strait- 
jacket on their freedom of selection of controversial 
issues. 


d) Should a station discharge its responsibilities by 
carrying ‘‘canned’’ public service announcements pre- 
pared by others, dealing with the hazards of smoking, 
or should it exercise its own independent judgment by 
preparing its own materials analyzing all sides of the 
problem? Would a program setting forth both the 
scientific evidence tending to support the existence of 

a health hazard, together with a discussion of the 

254 gaps and weaknesses in such evidence and of the 
benefits people believe they derive from smoking, be 
unacceptable because it is too balanced to offset the 
effects of cigarette commercials?’ The Commission’s 
suggestion that stations should carry HEW and Amer- 
ican Cancer Society announcements comes very close to 
prescribing the content of licensee programs* and may 
induce many stations to play safe by doing what the 
Commission wants. Any such loss of licensee inde- 
pendence in presenting controversial issues would be 
most regrettable. 


e) If the Commission’s ruling stands it cannot be 
limited to cigarettes alone and the foregoing conse- 
quences can only be exacerbated. There is no valid 
logical reason for such limitation. It cannot be 
grounded on the existence of Congressional findings as 
to the element of hazard in use of the product, because 
such findings have been made in other cases—notably 


* Indeed, a prime justification given by the Commission for the ruling 
and its suggestion that HEW announcements be carried is that its action 
‘must be tailored so as to carry out’’ a Congressional decision to appro- 
priate funds to support HEW’s extensive smoking education campaigns, 
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and most recently automobiles. There would, further, 
appear to be no valid distinction in logic between prod- 
ucts that are the object of explicit Congressional action 
and products that are regulated by administrative 
agencies under a Congressional delegation of author- 
ity. Indeed, in Sam Morris, supra, the Commission 
felt that the deeply held convictions of a significant 
number of persons in a given area could make a ‘‘rou- 
tine advertising ‘plug’ ’’ a cause of controversy. Thus, 
it is not overly speculative to anticipate an extension 
of the Commission’s ruling, if it be allowed to stand in 
its present form, to automobiles, food and drug prod- 
ucts, insurance, mutual funds—conceivably even chil- 
dren’s toys. This further extension could only mag- 
nify the consequences that we have previously seen 
must follow in terms of distortion of licensee judgment 
and overburdening of licensees’ ability to choose among 
the topics and issues to which they will allot public 
service time. 


2595 The Commission’s letter also refers to the Ciga- 

rette Labeling and Advertising Act of 1965. Since 
Congress there reserved to itself the determination of what 
further restrictions on cigarette advertising would be 
proper, it appears to us that the Commission is, through an 
unwarranted extension of the fairness doctrine, injecting 
itself into an inappropriate area. 


With the adoption of the Federal Cigarette Labeling and 
Advertising Act of 1965 the Congress made its finding that 
cigarette smoking may be hazardous to health and required 
the cautionary legend on every pack of cigarettes. The 
Congress further, as the Commission’s ruling notes, con- 
sidered requiring the inclusion of a warning of potential 
hazards to health in all advertising of cigarettes, but such 
requirement was not included in the reported bill because it 
was felt that ‘‘at the present time the necessity for, and the 
effectiveness of, this requirement has not been demon- 
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strated.’’ As we have already pointed out the Commission 
itself stated to the Congress that it was “‘not in a position 
to make recommendations to the Congress in this field.’ 
Although it did note that any treatment of cigarette adver- 
tising should be accomplished on an ‘“across-the-board 
basis, rather than in a piecemeal fashion.”? 


The Congress recognized that it would be inconsistent 
with the objectives of the Act for manufacturers to be per- 
mitted to make advertising claims, or conduct advertising 
campaigns, which would tend to undermine the effective- 
ness of the cautionary statement on the package, and the 
committee reports specifically enjoin the Federal Trade 
Commission to treat as false and misleading, and an unfair 
or deceptive act or practice within the meaning of Section 5 
of the Federal Trade Commission Act, ‘‘any advertising 
which tends to negate the warning which must be placed on 
the package... ’’* 


During the period in which the Federal Trade Commis- 


sion is prevented by the terms of the Labeling Act from re- 
quiring a health statement in cigarette advertising (and all 
other Federal, State and local agencies are denied authority 
to do so by a clear statement of ‘*preemption’’) the Federal 
Trade Commission is continuing to monitor current prac- 

tices and methods of cigarette advertising and pro- 
256 motion, and has stated that it will take ‘‘all appro- 

priate action consistent with that Act (The Labeling 
Act) to prohibit cigarette advertising that violates the Fed- 
eral Trade Commission Act.’’** 


The Commission’s ruling omits any mention of this as- 
pect of the Congressional action, which delineates the prob- 
lem raised by Mr. Banzhaf’s complaint in a considerably 


* H. Rep. 449, 89th Cong., 1st Sess., p. 5; see also, 8. Rep. 195, 89th Cong., 
Ist Sess., p. 6. 


** Federal Trade Commission, Order, ‘‘Vacation of Warning Require- 
ments in Trade Regulation Rule Concerning Advertising and Labeling of 
Cigarettes,’’ 30 Fed. Reg. 9484-9485 (1965). 
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different light. If the commercials of which Mr. Banzhaf 
complains, or cigarette commercials per se, violate the stric- 
tures expressed by the Congress and the Federal Trade 
Commission then a serious question of an entirely different 
nature might be presented, but we do not believe that the 
commercial announcements broadcast by WCBS-TV are 
defective in this manner. 


In view of the express concern of the Congress with the 
possibility that advertising for cigarettes could be so con- 
ducted as to undermine the effectiveness of the cigarette 
package warning label, and in view of the Congress’ adop- 
tion of specific measures to meet this concern, it is reason- 
able to think that had the Congress wished more to be done 
in this area, by way of educational campaigns or otherwise, 
the legislative history would so indicate. 


We are not clear whether the Commission’s letter to 
WCBS-TV is intended to represent any kind of order with 
respect to the licensee’s programming. The letter con- 
cludes that ‘‘the question remains whether in the circum- 
stances a sufficient amount of time is being allocated each 
week to cover the viewpoint of the health hazard posed by 
smoking.’’ It then states that in the light of the letter the 
licensee ‘‘may make the judgment whether sufficient time 
is being allocated each week in this area.”’ 


For the reasons set forth above, it is our opinion as 
licensee that we are fully and responsibly discharging our 
obligation to present both sides of controversial issues, in- 
eluding the health hazard posed by cigarette smoking. We 
further believe that our performance in discharging this 
obligation must be measured primarily by the content of 
our programs, and not by any arbitrary counting of 
minutes, measure of frequency, or any similar standard. 
We see no need for changing our present policy and do not 
interpret your letter as an order, demand or suggestion 
that we do so. 
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257 We believe that the question of whether a licensee 

is responsibly complying with the fairness doctrine 
cannot be resolved by per se guidelines, ratios or other 
rigid rules, and that any effort to do so would raise serious 
constitutional as well as practical issues. We believe such 
questions can only be resolved on a case-by-case basis after 
a detailed analysis of the licensee’s performance. We 
believe that the performance of WCBS-TV as to cigarette 
smoking, as well as other controversial issues, will with- 
stand such an examination. 


Very truly yours, 


/8/ Leon R. Brooxs 
Leon R. Brooks 


403 Petition for Reconsideration of N ational Broadcasting 
Company, Inc. 


NBC has attached hereto the texts of three cig- 

arette advertisements, two (Attachments A and B 

hereto) which appear to be mentioned in Mr. Banzhaf’s 

letter to Television Station WCBS-TV of December 1, 1966, 

and one (Attachment C) which is probably the remaining 
advertisement mentioned in that letter. 


The entire text of one advertisement is 


‘*Come to where the flavor is— 
Come to Marlboro Country”’ (Attachment A). 


As will be seen from an examination of the other two, they 
discuss such specific matters as the flavor, length, filter and 
packaging of the particular cigarette. 


Not one discusses the issue of public importance which 
ts admittedly controversial: whether smoking ts or is not a 
hazard to the smoker’s health. Had the actual texts of the 
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commercial advertisements been before the Commission, 
it would have been able to see that the issue of whether 
smoking may be a hazard to health was not discussed at all. 
Certainly it would have to find that a licensee could not 
be charged with acting unreasonably and in bad faith if he 
concluded that this issue was not discussed. 


408 The visual portion of the advertisements is also 

described in the attachments. The film itself could be 
made available if the Commission wished to view it. How- 
ever, the visual portion of these advertisements does not 
discuss whether smoking is or is not a hazard to the 
smoker’s health. They may show ‘“‘attractive’’ people 
‘‘enjoying’’ themselves while smoking cigarettes, but surely 
that does not constitute the expression of a viewpoint on 
whether smoking is a hazard to the smoker’s health. Again, 
a licensee who concludes that the visual portion does not 
discuss the issue of whether smoking is a hazard to the 
smoker’s health, cannot be accused of acting unreasonably 
or in bad faith. 


ATTACHMENT A 
co Burnett Company, Inc. 


PHILIP MORRIS, INC. Client Approved: 8/17/66 sb 
60-Second Film 

‘Evening Forest?’ 
ole: Lbo: 


ro 
Philip Morris-C-1991-MARL-60 (Color) 
VIDEO 
Open on rays of late sun coming Music: Foggy Morning-T 
through trees. “as 


Diss to long shot: Rays through Continues 
trees. A rider appears. 


Diss to closer shot. As rider Continues 
rides into clearing. 


Move to closer shot as he reaches Continues 
into saddle bag, for carton. 


Move to close up ‘‘ Marlboro’? on Continues 
carton, 


Diss. to new angle on word Continues. 
** Marlboro’? 


Pull back to reveal actor Continues. 
lighting up. Smoking. 

Hand with pack drops to saddle horn. Continues. 
Hand with smoke comes in. 

Diss. tocu: Actor. Smoking. Continues. 


Long Diss. (Superimposition effect) Continues. 
new angle, actor. 


Pull back to reveal actor, now Continues. 
at campfire. 


Tilt up to reveal sunset, Music: Under anner, 
Super: ‘‘Come to—’? with anncr. 
Anncr: Come to where the flavor is— 
Come to— 


Super: ‘‘Marlboro Country’? Music: Continues under, 

with anncr. 
Anner: .,. Marlboro Country! 
Music: Up. 


Match diss. to ‘‘Marl’’ on pack and Theme, 
pull back to reveal pack by campfire. 


417 
Leo Burnett Company, Inc. 


PHILIP MORRIS, INC. 
60-Second Film 


Philip Morris-C-2094-Marl-60 
VIDEO 


Open on LS: Horizon almost abstract. 


Diss to closer horizon shot. 
Cloud of dust. 


Diss to closer shot cloud of 
dust larger. 


Cut dramatically ‘‘inside’’ herd 
of cattle, 


Cut to cu: Marlboro man giving 
directions to hands. 


Move to closer shot as man brings 
pack to mouth, takes cigarette. 
Follow pack down to saddle. 


Strikes match on saddle horn. 
Cam follows match up. 


Hold on light up. 


Diss to wider angle, as foreman 
(Marlboro man) smokes, gives 
directions to cow hands in BG. 


Diss to new angle LS: cattle drive. 


Diss back to foreman. 


Diss to LS: cattle drive and 
**country’’. 


Diss in and hold (creating super- 
imposition) ECU: foreman smoking. 
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14 Diss out BG. Hold, ECU foreman. 
Pull back to reveal foreman now at 
pens. The drive’s over. 


Cut to new angle. He turns away, 
starts toward chuckwagon in BG, 
where his hands are already eating. 
Super: Come to where the flavor is. 


Hold as he walks toward wagon. 
Super: Marlboro Country. 


ATTACHMENT B 


Client Approved: 9/7/66 rs 
Revision #1: 9/15/66 rs 


Music: Up. 
Continue — Louder. 


Music: (Out) 


Anncr: (In clear) This is Marlboro 
Country! 


Music: (Mag 7 up). 
Continues. 


Continues. 


Continues. 


Continues. 
Continues. 


Under Anncr. 
Anner: The panhandle—a lot a country. 


Right now it’s filled with cattle... 
three thousand 


head of them. Movin’ through 
Marlboro Country! 


Music: (Segues into singer accompaniment 


Singers: You get a lot to like with a 
Marlboro... 


Singers: filter... flavor... pack or boz. 


Anncer: Come to where the flavor is— 


Come to Marlboro Country. 
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ATTACHMENT C 
Sullivan, Stauffer, Colwell & Bayles, Inc. 
575 Lexington Avenue * New York 10022 
TV-RADIO 


wClient: The American Tobacco Co. 
Product: Pall Mall Gold 


Program: 
4 1. Open on informal in basement 


of suburban home. There’s a billiard 
table, FG. 


Follow ball as it caroms off 
table bumper. 


Pan up from table to group of 

men and women in center of which 
heated discussion is going on. 

Push into crowd, discover two 

men arguing, 

Cut to man #1, as he reaches 

into an inside pocket. 

He produces his Pall Mall cigarette. 


He takes a dark-tipped, normal 
length cigarette from man #2. 


He moves his Pall Mall filter tipped 
up next to other man’s in comparison. 
Pall Mall is obviously longer. 

Man #1 holds pose with two cigarettes 
as man #2 looks at them, surprised. 


ee ie OE 
Mall Gold. 


Cut cu package. 


Return two-shot as first man 
offers second man a Pall Mall. 


Cut to ruler and cigarette. 


Man’s finger sweepe alo 
tobacco portion, stops at filter. 


Finger points to filter tip. 

Lose ruler. Diss to cigarette in man 
#2’s hand. It is lighted he has 
taken a puff. 


Cut to man’s hand, cu, passing 
Pall Mall pack to woman’s hand, 
in rhythm with jingle. 


Date: 60 sec. TV commercial 
Network: ‘‘The Bet’’ at-P/F-T-30 
Description: As Filmed 


(Conversation, dinnerware sounds, 
sound of pool cue hitting ball) 
(Natural sound) 


Man #1: Bet it is! 


Man #2: Bet it isn’t. 
Man #1: You’reon! I bet 


my cigarette is longer than yours, 
Look, yours.... 


Mine! 


Man #2: Hey! Yours is longer! 
What is it? 

Man #1: Filter Tipped Pell Mell. 

Man #2: Nice pack. Gold. 


Man #2: (V.0O.) Same Pell Mell 
tobacco f 


Man #1: (0.C.) Identical 


Anner: (V.0.) Yes, you get the 
finest quality money can buy. That 
same famous length of the same 
identical Pell Mell tobaccos... 


—and a filter tip. 
Man #2: (0.V.) Tastes good... and 
mild. I like! 


(Begin Music) 
Jingle Singers: (V.O.) I know what 
T like. 


Cat woman’s face cu, as she 
takes out a cigarette. 


See ee OS 
man’s han 


Cat to man’s face as he holds 
up Pall Mall in ‘‘length’’ gesture. 
Cut cu his face. 


Cut cu pack, being passed back 
to woman’s hand. 


Cut to woman with lighted Pall 
Mall 


° 


Cut to pack again, in rhythm. 


Move back to discover it in woman’s 
hand, next to billiard table. 


Move to pack as she puts it down 
on billiard table top. 


Cut to tight shot of pack. 


Super in sync, ‘‘outstanding . . 
‘and they are mild!’’ 


and I like the taste. 
of Pell Mell Gold! 


That luxury length . . 


Man: (0.C., Spoken) I like! 
Jingle Singers: (V.O.) That Pell 
Mell taste... 


Woman: (0.C.) I like! 


Jingle Singers: ete. Yes, Pell 
Mell Gold! (Red Jingle) 


Woman: (0.C.) I know what I like 
and I like Pell Mell! 


Anner: (V.O.) Discover the long filter 
cigarette that’s long on flavor. 


Filter Tipped Pell Mell. P 
in gold. Outstanding... and they 
are mild! 


FCC 67-1029 
5063 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


RM-1170 
In the Matter of 


Television Station WCBS-TV New York, New York 


Applicability of the Fairness Doctrine 
to Cigarette Advertising 


Memorandum Opinion and Order 
Adopted September 8, 1967; Released September 13, 1967 


By the Commission: Commissioners Loevinger and John- 
son concurring and issuing statements; Commissioner 
Wadsworth absent. 


1, The Commission has before it for consideration: a 
‘‘Petition for Rulemaking”’ and a ‘‘Petition for Stay of 
Effectiveness of Application of Fairness Doctrine to Cig- 
arette Advertising,”’ filed on June 20, 1967 by the law firm 
of Smith, Pepper, Shack and L’Heureux on behalf of 
various broadcast clients; a letter, dated June 23, 1967, 
from Columbia Broadcasting System, Inc. (CBS), re- 
questing reconsideration of a ruling in the Commission’s 
letter of June 2, 1967 to television station WCBS-TV; a 
‘‘Petition for Reconsideration’? and a “Petition for Im- 
mediate Stay of Effectiveness Pending Reconsideration by 
the Commission,’’ filed on July 3, 1967 by the National 
Association of Broadcasters (NAB); a letter from As- 
sociation of National Advertisers, Inc., dated June 29, 
1967, requesting reconsideration of the ruling; petitions for 
reconsideration, incorporating requests for stay, filed by 
The Tobacco Institute, Inc., et al. and WGN Continental 
Broadcasting Co., e¢ al. on June 30, 1967 and July 3, 1967, 
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respectively; and petitions or requests for reconsideration 
filed on July 3 and 5, 1967 by American Broadcasting Com- 
panies, Inc. (ABC), National Broadcasting Company, Inc. 
(NBC), Storer Broadcasting Company, Griffin-Leake TV, 
Inc., et al., the law firm of Dow, Lohnes and Albertson on 
behalf of 17 broadcast licensees, and the law firm of Pier- 
son, Ball & Dowd on behalf of the licensees of 61 radio 
and television stations. A petition for reconsideration was 
filed on August 1, 1967 by the Maryland/District of Colum- 
bia/Delaware Broadcasters’ Association; and a ‘‘State- 
ment of Position by Federal Communications Bar Associa- 
tion’’ on July 27, 1967.22 Requests for reconsideration have 
also been received from several Congressional sources. 

A pleading in support of the Commission ’s ruling 
815 has been filed by the complainant, John F. Banzhaf 

III; his pleading challenges the standing of the peti- 
tioners and many of the arguments advanced, and urges 
denial of the relief sought.2 Petitioners seck rule making 
on, and reconsideration and rescission of, a ruling in the 
Commission’s letter of June 2, 1967 to television Station 
WCBS-TV, New York City, that the Fairness Doctrine is 
applicable to cigarette advertising (FCC 67-641), and a 
stay of the effectiveness of the ruling pending action on 
their petitions. 


2. Our ruling (FCC 67-641) was made on a complaint 
against Station WCBS-TV, New York, by Mr. John F. 
Banzhaf ITI, who asserted that this station, after having 
aired numerous commercial advertisements for cigarette 
manufacturers, had not afforded him or some other re- 
sponsible spokesman an opportunity ‘‘to present contrast- 
ing views on the issue of the benefits and advisability of 
smoking.’’ Specifically, he noted three cigarette advertise- 
ments broadcast on November 24, 1966 over WCBS-TV 


1In addition, the Commission has received various resolutions from state 
associations of broadcasters and numerous letters from the public. 


2 We do not find the arguments raised as to petitioners’ standing persuasive. 
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which presented smoking as ‘‘socially acceptable and de- 
sirable, manly, and a necessary part of a rich full life.’’ 
Attached to the complaint was a letter by Mr. Banzhaf to 
the station requesting that free time be made available to 
“‘responsible groups”? roughly approximate to that spent on 
the promotion of the ‘‘virtues and values of smoking.’’ 
There was also attached a reply to Mr. Banzhaf by 
WOBS-TV setting forth the programs which it had broad- 
cast on the effect of smoking on health, taking the position 
that these programs provided contrasting viewpoints on 
this issue, and stating its view that the Fairness Doctrine 
may be inapplicable to commercial announcements solely 
aimed at selling products. In Mr. Banzhaf ’s complaint, he 
asserted that the WCBS-TV showing of compliance with 
the Fairness Doctrine was insufficient to offset the effects 
of advertisements broadcast daily for a total of five to ten 
minutes each broadcast day. 


3. The Commission ruled that the Fairness Doctrine is 
applicable to cigarette advertisements, but rejected Mr. 
Banzhaf’s claim that the time to be afforded roughly ap- 
proximate that devoted to cigarette commercials. We held 
that a station which carries commercials promoting the 
use of a particular cigarette as attractive and enjoyable 
is required to provide a significant amount of time to the 
other side of this controversial issue of public importance— 
i.e., that however enjoyable, such smoking may be a hazard 
to the smoker’s health. We stated that here, as in other 
areas under the Fairness Doctrine, the type of programming 
and the amount and nature of time to be afforded is a 
matter for the good faith, reasonable judgment of the li- 
censee, upon the facts of his situation; and that accordingly 
the initial judgment as to whether sufficient time is being 
allocated each week in this area by WCBS-TV is one for 
the licensee. 


816 4. By a letter to the Commission dated June 23, 
1967, CBS requests that the contents of its letter be 
treated as the comments of WCBS-TV on the complaint 
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and that the Commission reconsider its ruling on the basis 
of these comments. CBS does not request a stay of the 
effectiveness of the ruling, but does challenge the merits of 
the ruling. 


5. In support of their requests for relief, other peti- 
tioners urge that the ruling has broad implications and will 
affect all licensees carrying cigarette advertising though 
they did not have an opportunity to be heard prior to its 
adoption. It is asserted that substantial doubts as to the 
validity of the ruling are presented by the various re- 
quests for reconsideration and other relief, and that li- 
censees will not dare risk non-compliance pending action 
on these pleadings lest their non-compliance be raised at 
license renewal time. It is further asserted that licensees 
would suffer irreparable damage in the interim by tem- 
porarily adhering to the ruling because they would risk 
loss of substantial amounts of advertising revenue and 
compliance would disrupt station advertising policies as 
well as give rise to scheduling and production problems. 
Consequently, petitioners state, fairness and an equitable 
administration of the Fairness Doctrine call for a suspen- 
sion of the effectiveness of the ruling pending action on the 
petitions for reconsideration and rule making. 


6. We agree that the ruling constitutes a precedent on 
an important issue which will affect licensees other than 
WCBS-TV and may necessitate a change in the operations 
of some. In view of the widespread interest in the ruling 
by persons who have not hitherto been heard, and since 
stay relief has been requested, we have decided to give 
expeditious consideration to the arguments made in all 
of the pleadings before us to determine whether anything 
has been advanced on the merits which would warrant re- 
consideration of our ruling, a stay of its effectiveness, or 
rule making in this area. The positions of the parties ap- 
pear to be amply set forth in the pleadings on file, and we 
have given thorough consideration to the arguments made 
in reaching our decision. For the reasons set forth below, 
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it is the conclusion of this Commission that nothing has 
been advanced which would warrant reconsideration or a 
stay of our ruling or rule making. However, in the circum- 
stances, we have decided for reasons of equity that the con- 
duct of licensees (including WCBS-TV) in applying the 
Fairness Doctrine to cigarette advertising prior to the 
publication date of this Memorandum Opinion and Order 

(which we shall also mail to all broadcast licensees) 
817 _ will not ‘be considered in connection with their ap- 

plications for renewal of license; conduct subsequent 
to that date will receive consideration, in specific rulings 
where appropriate or at license renewal time. 


I. Peririoners’ ARGUMENTS ON THE Merits 


7. The principal contentions presented on the merits of 
the ruling are: (A) that the Fairness Doctrine is itself 
violative of the First and Fifth Amendments to the United 
States Constitution and hence cannot properly serve as a 
basis for delineating licensee responsibilities under the 


Communications Act; (B) that the Fairness Doctrine, even 
if constitutional, applies only to programming in the na- 
ture of news, commentary on public issues or editorial 
opinion, and does not extend to advertising; (C) that the 
Commission is precluded from applying the Fairness Doc- 
trine to cigarette advertising because Congress has pre- 
empted the field and the Commission’s ruling is contrary 
to Congressional policy; (D) that even if the Fairness 
Doctrine properly applies to cigarette advertising, the Com- 
mission has invalidly made a blanket ruling that any cig. 
arette advertisement per se presents a controversial issue 
of public importance, whereas no controversial issue of 
public importance can be presented where a lawful busi- 
ness is advertising a lawful product and, in the absence of 
any health claim in the commercial or affirmative discus- 
sion of the health issue, there is no viewpoint to oppose; 
(E) that the requirement that a significant amount of time 
be allocated each week to cover the viewpoint of the health 


42 


hazard posed by smoking and the suggestion that a h- 
censee might, inter alia, present a number of public service 
announcements of the American Cancer Society or the De- 
partment of Health, Education and Welfare, will cause a 
debasement of the Fairness Doctrine generally and sub- 
stitute Commission fiat for licensee judgment; (F) that 
the ruling cannot logically be limited to cigarette adver- 
tising alone; (G) that the ruling will have an adverse finan- 
cial effect upon broadcast licensees by causing the cigarette 
industry to turn to other advertising media and will also 
have an adverse effect on the sale of cigarettes; and (H) 
that the ruling is in any event procedurally invalid for 
failure to accord interested persons an opportunity to be 
heard prior to the issuance of a novel and unprecedented 
policy determination. We shall carefully examine each of 
these contentions below and set forth in full our reasons for 
concluding that they lack merit. 


A. Constitutionality of Fairness Doctrine 


8. Those parties claiming that the Fairness Doctrine 
is violative of the First and Fifth Amendments to 

S18 the Constitution incorporate by reference their com- 
ments to this effect in Docket No. 16574, In the 
Matter of Amendment of Part 73 of the Rules to Provide 
Procedures in the Event of a Personal Attack or Where a 
Station Editorializes as to Political Candidates® By a 
Memorandum Opinion and Order released on July 10, 1967 
in that docket (FCC 67-795), the Commission rejected the 
contention as to the First Amendment. For the reasons 
and authorities there set forth, we adhere to that deter- 


3 This contention is made by the NAB, the law firm of Pierson, Ball 
and Dowd, and WGN Continental Broadcasting Co., et al. The petition 
for rule making filed by Smith & Pepper states that it does not address 
itself to the question of whether Red Lion Broadcasting Co. v. Federal 
Communications Commission, Case No. 19,938 (C.A.D.C., June 13, 1967), is 
good law. 
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mination here.* The Fifth Amendment challenge was also 
rejected in Red Lion Broadcasting Co. v. Federal Com- 
munications Commission, Case No. 19,938 (C.A.D.C., de- 
cided June 13, 1967), and we see no valid distinction in the 
circumstances of this matter.® 


819 B. Scope of Fairness Doctrine 


9. In contending that the Fairness Doctrine does not 
apply to advertising, the parties argue that the doctrine had 
its genesis in the 1949 Report of the Commission in the 
Matter of Editorializing by Broadcast Licensees, 13 F.C.C. 
1246, which was meant to apply only to dissemination of 
news, commentary on public issues, and editorial opinion 
because it contains no reference to advertising. It is fur- 
ther urged that no mention of advertising was made in the 
1964 Fairness Primer, 29 F.R. 10415, and that the Com- 
mission has never interpreted the doctrine as applying to 
advertising. In addition, it is asserted that Congress, in 


giving specific approval to the Fairness Doctrine as a basic 
delineation of a standard of public interest in broadcasting 
in the 1959 amendment of Section 315(a) of the Communica- 
tions Act, 73 Stat. 557, 47 U.S.C. 315(a), limited the scope 
of the doctrine to programming of that nature since it 


4Since advertising, although not wholly beyond the First Amendment, 
enjoys less protection than other speech (see Murdock v. Pennsylvania, 319 
U.S. 105, 110-111; Valentine v. Chrestenson, 316 U.S. 52, 54; Martin v. Struthers, 
319 U.S. 141, 142, note 1; Beard v. Alexandria, 341 U.S. 622, 641-643), the 
Commission’s power to regulate advertising by radio may, indeed, be broader 
than it is with respect to programming. See Head v. Board of Examiners, 
374 U.S. 424, 430-431, 437-441 (advertising), and cf. Farmers Union v. 
WDAY, 360 U.S. 525, 529-530 (political broadcasts); Henry v. Federal Com- 
munications Commission, 302 F. 24 191, 194 (C.A.D.C.), cert. den. 371 U.S. 
821 (entertainment). 


5Insofar as it is asserted that due process has not been accorded, we be- 
lieve that our extensive consideration of the pleadings filed since the ruling 
meets the requirements of due process in view of the nature of the issue and 
the arguments relating thereto (see paras. 55-58, infra). The conduct of 
licensees prior to the publication of this Memorandum Opinion and Order 
will not be considered adversely when the question of renewal of license arises. 
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did not amend Section 317 of the Act to incorporate a 
similar provision. It follows, the parties state, that the 
present ruling is an unprecedented extension of the Fair- 
ness Doctrine which is beyond the Commission’s discretion 
or statutory authority. 


10. We do not find these arguments persuasive. The 
Fairness Doctrine has its foundation in the obligation im- 
posed on licensees by the Communications Act to operate 
in the public interest (see discussion, infra, par. 64), which 
includes the ‘‘basic policy of the ‘standard of fairness? ”? 
and the ‘‘broad encompassing duty of providing a fair cross 
section of opinion in the station’s coverage of public affairs 
and matters of public controversy.’”? H. Rept. No. 1069, 
86th Cong., Ist Sess., p. 5; S. Rept. No. 562, 86th Cong., 
Ist Sess., p. 13; Section 315(a); 1949 Report on Edi- 
torializing, 13 F.C.C. 1246, 1248-1249. That ‘‘one of the 
basic elements of any such operation’’ (13 F.C.C. at 1248) 
is a recognition by the licensee of ‘‘the right of the public 
to be informed’’ (13 F.C.C. at 1249) as to “‘opposing posi- 
tions on the public issues of interest and importance in the 
community’? (13 F.C.C. at 1258) when the licensee is pre- 
senting programming in the nature of news, commentary on 
public issues or editorial opinion, does not mean that the 
licensee is relieved of his statutory responsibility for ad- 
vertising broadcast over his facilities or his over-all duty 
to operate in the public interest and to make a fair presenta- 
tion of controversial issues of public importance in what- 
ever context they may arise. Section 315(a) ; 1949 Report 
on Editorializing, 13 F.C.C. at 1257-1258. Moreover, the 
circumstance that Congress specifically incorporated in the 
Fairness Doctrine into the 1959 amendment to Section 315 
to make it ‘‘crystal clear’’ that the programming exemp-. 

tions from the equal time requirement of that section 
820 did not exempt licensees ‘‘from objective presenta- 
tion thereof in the public interest’? does “‘not di- 
minish or affect in any way Federal Communications Com- 
mission policy or existing law which holds that a licensee’s 
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statutory obligation to serve the public interest is to in- 
clude the broad encompassing duty of providing a fair 
cross-section of opinion in the station’s coverage of pub- 
lic affairs and matters of public controversy.’’ S. Rept. No. 
962, 86th Cong., 1st Sess., p. 13; 105 Cong. Rec. 14439. 
Most important, the amendment refers to the obligation im- 
posed upon broadcast licensees “*. . . wnder this Act to op- 
erate in the public interest and to afford reasonable 
opportunity for the discussion of conflicting views on is- 
sues of public importance’’ (emphasis supplied). 


11. The Commission’s present ruling that advertising 
falls within the public interest responsibilities of a licensee 
is not a novel or unprecedented policy determination. See 
concurring opinion of Mr. Justice Brennan in H ead v. 
Board of Examiners, 374 U.S. 424, 437-441. This opinion 
sets out in detail the administrative and other pertinent 
history establishing the pattern of Commission regulation 
in this area. See par. 13, infra. 


12. The Commission has always directed itself partic- 
ularly to programming and advertising which bears upon 
public health and safety. The Federal Radio Commission 
denied a renewal of license to a station which broadcast a 
“medical question box’? devoted to diagnosing and pre- 

scribing treatment of illnesses from symptoms given 
821 in letters from listeners, and which received a rebate 

on each prescription sold. KFKB Broadcasting As- 
soctation v. Federal Radio Commission, 47 F. 2d 670, 671 
(C.A.D.C.). The Radio Commission held, with judicial ap- 
proval, that ‘‘the practice of a physician’s prescribing 
treatment for a patient whom he has never seen, and bases 


6 Given the background to the 1959 amendments (see Red Lion Broadcasting 
Company v. Federal Communications Commission, supra), we are unable to 
see any significance in the fact that Congress did not also amend Section 317 
to incorporate the Fairness Doctrine expressly. In any event, as stated, the 
absence of a specific reference to the Fairness Doctrine in Section 317 does 
not show a lack of Commission authority under the general provisions of 
the Act. 
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his diagnosis upon what symptoms may be recited by the 
patient in a letter addressed to him, is inimical to the public 
health and safety, and for that reason is not in the public 
interest.’’ Id., at 671-672. The Communications Commis- 
sion has similarly condemned advertising of alleged medical 
prescriptions and quack remedies which were deemed in- 
imical to health, and granted renewal only upon assurances 
that such broadcasting would be discontinued. Farmers 
and Bankers Life Insurance Co., 2 F.C.C. 455, 457-459. The 
Commission stated that ‘‘[a] broadcast station carrying 
such programs should be held to a high degree of respon- 
sibility, affecting as they may the health and welfare of 
the listeners, and careful investigation of such products, and 
of the claims made therefor, should be made before they are 
advertised over a broadcast station.”? 2 F.0.C. at 458. See 
also WSBC, Inc., 2 F.C.C. 293, 294-296, and Oak Leaves 
Broadcasting Station, Inc., 2 F.C.C. 298 (both involving 
advertising of quack medicines by one not licensed to prac- 
tice medicine). The Commission has also applied the Fair- 
ness Doctrine to products such as Krebiozen and to the 
health issues involved in Carlton Fredericks program, 
‘‘Living Should be Fun.’’ See 33 F.C.C. 101, 107 (1962).” 


13. Mr. Justice Brennan, in his concurring opinion in the 
Head case, 374 US. at 439, noted that 


«s... As early as 1928, for example, the General Counsel 
of the Radio Commission held that abuses in network 
cigarette advertising—while not a sufficient basis for 
revocation proceedings against an individual licensee— 
might on renewal militate against the requisite finding 
of broadcasting in the ‘public interest.’ ”’ 


The opinion also notes (n. 15) that 


‘¢Shortly after the issuance of the General Counsel’s 
opinion, the Chairman of the Federal Radio Commis- 


7 As further administrative background in this area, see In re petition of 
Sam Morris, 11 FCC 197 (1946), where the Commission indicated the appli- 
capability of the Fairness Doctrine to advertising in certain situations. 
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sion was asked by Senator Dill during his appearance 

before the Senate Commerce Committee whether he 

thought the Commission had sufficient power ‘through 

its power of regulation and its determination of public 

interest to handle objectionable advertising?’ The 

822 Chairman replied, ‘I think so, Senator Dill, because 

we have had little trouble about it, even without 

direct power. * * *.’’? Hearings before Senate Com- 

mittee on Interstate Commerce on S. 6, T1ist Cong., 1st 
Sess., pt. 6, p. 230. 


See also Hearings before Senate Committee on Interstate 
Commerce on S. 6, 71st Cong., 1st and 2d Sess., pp. 88-89. 
The particular complaint leading to the General Counsel’s 
opinion charged, inter alia, that ‘‘the object of this broad- 
casting is to transform 20,000,000 adolescent boys and girls 
into confirmed cigarette addicts by creating a vast child 
market for cigarettes in the United States,’’ that ‘‘10,000,- 
000 boys throughout the country are being viciously and 
deliberately misled by paid testimonials, secured from pro- 
fessional athletes, football coaches and others, definitely 
suggesting the use of cigarettes as an aid to physical 
prowess,’’ that ‘‘the medical opinion of the country is 
being continuously misrepresented to support the health 
and medical claims made for cigarettes,’’ that the specific 
claims made for a particular brand of cigarette advertised 
on the air are overwhelmingly opposed by established health 
and medical facts,’’ and that ‘‘Such radio activities, the 
petitioner maintains, are clearly contrary to public interest, 
public welfare and public health.’? Opinion No. 32, 1928- 
1929 Opinions of the General Counsel, Federal Radio Com- 
mission, 77, at 78 (April 15, 1929). General Counsel Beth- 
uel M. Webster, Jr. concluded that the ‘‘Commission may 
find, in view of this showing, that public interest, con- 
venience, and necessity will not be served by further re- 
newal of the licenses in question, in which case the matter 
will be set for hearing pursuant to Section 11, and peti- 
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tioner’s prayer for general relief will be granted.’’ Id. at 
82. 


14. In short, we believe that the licensee’s statutory ob- 
ligation to operate in the public interest includes the duty 
to make a fair presentation of opposing viewpoints on 
the controversial issue of public importance posed by cig- 
arette advertising (ie., the desirability of smoking), that 
this duty extends to cigarette advertising which encourages 
the public to use a product that is habit forming and, as 
found by the Congress and Governmental reports, may in 
normal use be hazardous to health, and that the li- 

censee’s compliance with this duty may be examined 
823 at license renewal time (see 1960 Programming Pol- 

icy Statement, 20 Pike and Fischer, Radio Regulation 
1901, 1912-1913). It is our belief that the public interest 
standard and Fairness Doctrine embodied this principle 
from their inception. In any event, even assuming the con- 
trary, we think that the Commission clearly has the statu- 
tory authority to make this public interest ruling and 
to extend the Fairness Doctrine to cigarette advertising at 
this time. While the agency’s position as to what the 
obligation to operate in the public interest requires for 
cigarette advertising may have fluctuated over the years 
since 1929, the exercise of such authority in the present 
circumstances is plainly reasonable. Considering the 1964 
Report of the Surgeon General’s Advisory Committee, the 
establishment of the National Interagency Council on Smok- 
ing and Health and the enactment of Cigarette Labeling 
and Advertising Act (Public Law 89-92, 15 U.S.C. 1331 
et seq.) in 1965, and the recent Reports to Congress by the 
Federal Trade Commission and the Department of Health, 
Education and Welfare pursuant to that Act, it is not an 
abuse of discretion for the Commission to decide now that 
a licensee who presents programming and advertising 
which encourages the public to form this habit potentially 
hazardous to health has, at the very least, an obligation 
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adequately to inform the public as to the possible hazard.* 
See infra, paragraphs 30-32. Nothing that is presented 
in the extensive pleadings filed in this matter convinces us 
that petitioners should prevail on their position to the 
contrary. 


824 C. Compatibility with the Cigarette 
Labeling Act 


15. Petitioners further urge that Congress in the Cig- 
arette Labeling and Advertising Act of 1965 (Public Law 
89-92, 15 U.S.C. 1331 et seq.) preempted Federal, State 
and local activity to compel health warnings in cigarette 
advertising, and that the Commission’s ruling is not only 
inconsistent with that policy but lies also in an area 
where Congress has withdrawn authority. On the basis of 
our analysis of the provisions of the Labeling Act and its 
legislative history, we agree that no Federal or State body 
could legally adopt regulatory measures which would re- 
quire either a cessation of cigarette advertising or the 
inclusion of a health warning in the advertisement itself. 
We nevertheless believe, for the reasons set forth below, 
that our ruling that broadcast licensees presenting cig- 
arette advertising must otherwise inform the public as to 
the potential health hazard, is not precluded by the Label- 
ing Act and is entirely consistent with the Congres- 
sional decision to promote extensive smoking education 
campaigns. 


16. The Cigarette Labeling Act states that: 


It is the policy of the Congress, and the purpose of 
this Act, to establish a comprehensive Federal pro- 
gram to deal with cigarette labeling and advertising 


8It has long been recognized, of course, that ‘‘the Commission’s view of 
what is best in the public interest may change from time to time. Com- 
missions themselves change, underlying philosophies differ, and experience 
often dictates changes.’’ Pinellas Broadcasting Co. v. Federal Communica- 
tions Commission, 230 F. 2d 204, 206 (C.A.D.C.), cert. den., 350 U.S. 1007. 
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with respect to any relationship between smoking and 
health, whereby— 


(1) the public may be adequately informed that 
cigarette smoking may be hazardous to health by 
inclusion of a warning to that effect on each package 
of cigarettes; and 


(2) commerce and the national economy may be 
(A) protected to the maximum extent consistent 
with this declared policy and (B) not impeded by 
diverse, non-uniform, and confusing cigarette label- 
ing and advertising regulations with respect to any 
relationship between smoking and health. 


The Act thus requires the labeling of cigarette packages 
with the statement: ‘‘Caution: Cigarette Smoking may be 
Hazardous to Your Health.’”? The Act also does the fol- 
lowing: (1) makes it unlawful for any person to manufac- 
ture, import, or package for sale within the United States 
any cigarettes which do not bear the above-mentioned state- 
ment on the package. Violation of this requirement is 
made a misdemeanor subject to a fine of not more than 
$10,000. (Sections 4, 6); (2) prohibits the requirement of 
any other cautionary statement on the labeling of cigarettes 
under laws administered by any Federal, State or local au- 
thority (Section 5(a)), and prohibits, for three years, any 
requirement by any Federal, State, or local authority that 
cigarette advertising include a statement relating to smok- 

ing and health (Section 5(b)); (3) states that the 

Federal Trade Commission has no authority to re- 

quire any cautionary statement in any advertisement 
of cigarettes labeled in conformity with the Act, but other- 
wise neither limits nor expands the authority of the FTC 
with respect to the dissemination of false or misleading 
advertisements of cigarettes (Section 5(¢)); (4) permits 
injunctions to be obtained to restrain violations of the Act, 
and provides an exemption for cigarettes manufactured 
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for export from the United States (Sections 7 and 8); and 
(5) requires two Federal agencies to transmit reports to 
Congress before July 1, 1967 and annually thereafter: (a) 
the Secretary of Health, Education, and Welfare concern- 
ing current information on the health consequences of 
smoking and recommendations for legislation and (b) the 
Federal Trade Commission concerning the effectiveness of 
cigarette advertising, current practices and methods of 
cigarette advertising and promotion, and recommendations 
for legislation. 


16a. Section 5—the portion pre-empting Federal, State 
and local activity to compel health warnings in cigarette 
labeling and advertising—provides in subsection (b): 


No statement relating to smoking and health shall be 
required in the advertising of any cigarette the pack- 
ages of which are labeled in conformity with the 
provisions of this Act. 


It is clear from the wording of this section that neither the 
F.C.C. nor the F.T.C. could require cigarette advertise- 
ments to contain statements of health warnings. However, 
this does not mean that the F.C.C. or the F.T.C. cannot 
regulate in other respects concerning smoking and health. 
The section does not read, as petitioners would have it, 
that no statement by others interested in informing the 
public of the potential hazard from smoking may be re- 
quired ‘‘because of the advertising of any cigarette’’—i.c., 
not in or adjacent to the advertising but at some other 
time period, by others or the licensee, because the advertis- 
ing has presented but one face of this important issue to 
the public. Moreover, although the Senate debate on the 
Labeling Act is not wholly clear in this respect,® the House 
debate indicates that the F.T.C. is still free to regulate with 
respect to misleading or deceptive advertising concerning 


9111 Cong. Rec. 15597-15598 (1965). 
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smoking and health under Section 5 of the Federal Trade 
Commission Act.*° For example, if an advertisement said 
that cigarette smoking was not a health hazard, the F.T.C. 
could act to prevent such advertising. The Chairman of 
the House Commerce Committee explained that the Label- 
ing Act did not purport to change the present authority of 
the F.T.C., only to limit that authority with respect to 

compulsory inclusion of statements concerning smok- 
826 ing and health in cigarette labels and advertising.” 

See Section 5(c) of the Act. The F.C.C.’s regula- 
tory authority was not discussed in the committee reports 
on the proposed legislation or in the legislative debates. 
Nevertheless the background and legislative history of the 
Labeling Act furnish some basis for judging what impact, 
if any, that Act has on the F.C.C.’s authority in this field, 
particularly under the Fairness Doctrine. 


Legislative History 


17. The pertinent background to the 1965 Act is set out 
in Appendix A. We turn here to the relevant legislative 
history. Prior to 1964 a number of bills had been intro- 
duced without enactment by Congress in an effort to compel 
cigarette manufacturers to acquaint the public in various 
fashions with the health hazards of smoking. With the 
Advisory Committee’s Report as a catalyst, many bills 
were introduced during the Second Session of the 88th 
Congress embodying several approaches to acquaint the 
public with the hazards of smoking: (1) to require that 
cigarettes sold in interstate commerce be labeled with a 
health warning, and/or with a disclosure of nicotine and 
tar content (H.R. 4168; H.R. 7476; H.R. 9693) ; (2) to con- 
fer on the F.T.C. the power and duty to regulate advertis- 
ing and labeling of cigarettes (H.R. 9655; H.R. 9657; H.R. 


10 111 Cong. Rec. 16541-16544 (1965). 
11 Remarks of Chairman Harris, 111 Cong. Rec. p. 16544 (1965). 
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9808; S. 2429); (3) to amend the Federal Food, Drug and 
Cosmetic Act so as to make that Act applicable to smok- 
ing (H.R. 5973; H.R. 9512); (4) to provide for informa- 
tional and educational campaigns by HEW to acquaint the 
public with the health hazards involved in the use of cig- 
arettes and to provide for continued research in this field 
(H.R. 9668; S. 2430); and (5) to enjoin all Government 
agencies, etc., from taking any action or pursuing any 
policy which encourages or promotes the public to buy or 
use cigarettes (S. 2430). 


18. As a result of the submission of these bills, Chairman 
Harris conducted hearings from June 23, 1964 through 
July 1, 1964 before the House Commerce Committee con- 
cerning possible action by Congress. The purposes of 
the hearings were to review the scientific evidence of the 
causal link between smoking and cancer and, if Federal ac- 
tion was found to be required in the interest of public 
health, to determine what approach would be most desir- 
able. Chairman Harris commented later that the closing 
days of that session of Congress had not permitted suf- 
ficient time for further hearings and for the preparation 
and consideration of carefully drawn legislation in this 
field. These hearings before the House Commerce Com- 
mittee were the only hearings conducted on the subject of 
cigarette labeling and advertising by either side of Con- 
gress during the second session of the 88th Congress. 


827 19. Legislative activity resumed in the first session 

of the 89th Congress with consideration of bills tak- 
ing three basic approaches to the smoking health hazard 
problem: (1) to amend the Federal Food, Drug and Cos- 
metic Act to regulate smoking products (H.R. 2248) ; (2) to 
provide for a health warning and/or nicotine and tar con- 
tent on the label of cigarette packages (S. 559; H.R. 3014; 
H.R. 4007; H.R. 7051; H.R. 4244); and (3) to give the 
F.T.C. the power and duty to regulate advertising and 
labeling of cigarettes (S. 547). Both the Senate and the 
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House Commerce Committees undertook hearings to de- 
termine the state of the medical evidence for and against 
the causal link between smoking and disease and to deter- 
mine what Federal action, if any, should be required in 
the public interest. With regard to these questions, the 
Senate Committee concluded (S. Rept. No. 195, 89th Cong., 
Ist Sess., p. 3): 


While there remain a substantial number of individual 
physicians and scientists—the Commerce Committee 
received testimony from 39 of them—who do not be- 
lieve that it has been demonstrated scientifically that 
smoking causes lung cancer or other diseases, no prom- 
inent medical or scientific body undertaking a system- 
atic review of the evidence has reached conclusions op- 
posed to those of the Surgeon General’s Advisory 
Committee. 


The Commerce Committee, therefore, concurs in the 
judgment that ‘‘appropriate remedial action’’ is 
warranted. 


The House Committee was unwilling to conclude for or 
against the medical opinions embodied in the Advisory 
Committee’s Report or the medical evidence elicited by its 
own hearings. However, it did conclude that Congressional 
action should be taken with regard to the relationship of 
smoking and health. H. Rept. No. 449, 89th Cong., 1st 
Sess., p. 3. 


20. As petitioners point out, Congress in enacting the 
Cigarette Labeling Act was concerned about possible eco- 
nomic impact on the tobaceo and broadcasting industries, 
as well as the potential health hazard to the public. The 
House Report states (id., at p. 3) : 


828 The determination of appropriate remedial action in 
this area, as recommended by the Surgeon General’s 
Advisory Committee, is a responsibility which should 

be exercised by Congress after considering all facets of 
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the problem. The problem has broad implications in 
the field of public health and health research, and in- 
volves potentially far-reaching consequences for a num- 
ber of sectors of our economy. The entire tobacco rais- 
ing and manufacturing industry, and the numerous 
businesses which market tobacco products are involved. 
Some proposals have been made in this area which 
might lead to severe curtailing or the possible elimi- 
nation of cigarette advertising. This could have a 
Serious economic impact on the television, radio, and 
publishing industries in the United States. 


21. The compromise evolved by Congress was to require 
a health warning in labeling, but not in advertising, for an 
interim period pending a further Congressional determina- 
tion as to whether extensive smoking education campaigns 
and industry self-discipline would render such a drastic 
step unnecessary. The Senate Report states (S. Rept. 
No. 195, 89th Cong., 1st Sess., p. 5): 


Considering the combined impact of voluntary limita- 
tions on advertising under the Cigarette Advertising 
Code, the extensive smoking education campaigns now 
underway, and the compulsory warning on the package, 
which will be required under the provisions of this bill, 
it was the Committee’s unanimous judgment that no 
warning in cigarette advertising should be required 
pending the showing that these vigorous, but less 
drastic, steps have not adequately alerted the public 
to the potential hazard from smoking. 


The House Report similarly states that the Cigarette Ad- 
vertising Code and the educational and informational pro- 
grams of HEW in combination with the Labeling Act made 
it unnecessary to insert health warnings in cigarette adver- 

tising as proposed by the F-T.C. (H. Rept. No. 449, 
829 89th Cong., 1st Sess., pp. 4,5). The Labeling Act 

provides that the provisions which affect the regula- 
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tion of advertising shall terminate on July 1, 1969 (Section 
10). The reason for specifying this termination date was 
the expectation of Congress that before that date, on the 
basis of all available information, including that contained 
in the reports to be submitted by HEW and F.T.C., it would 
re-examine the subject matter of the Labeling Act. 


Conclusion 


22. In light of the foregoing, it is our view that Section 
5 of the Labeling Act was meant to preclude any require- 
ment of a health warning in the advertising itself, as pro- 
posed by the F.T.C. rule (see par. 7, App. A), but there 
was no legislative intent otherwise to foreclose the use of 
radio, along with other educational media, as an effective 
means of informing the public to the potential hazard of 
smoking. The Fairness Doctrine has its reason for being 
in (1949 Report on Editorializing, 13 F.C.C. at 1249): 


* * * the paramount right of the public in a free society 


to be informed and to have presented to it for accept- 
ance or rejection the different attitudes and viewpoints 
concerning these vital and often controversial issues 
which are held by the various groups which make up 
the community. It is this right of the public to be 
informed, rather than any right on the part of the 
Government, any broadcast licensee or any individual 
member of the public to broadcast his own particular 
views on any matter, which is the foundation stone of 
the American system of broadcasting. [Footnote 
omitted. ] 


We also cannot believe that Congress would have over- 
turned so basic a tenet of communications law and policy 
in this area or that it would have withdrawn so funda- 
mental a responsibility of the Commission without some 
express indication and explanation. See par. 30, infra. On 
the contrary we believe that for reasons developed below, 
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our action is entirely consistent with the ‘comprehensive 
Federal program...’ (Section 2, Cigarette Labeling 
Act), since it will promote the ‘‘extensive education cam- 
paigns,’’ which Congress noted and relied upon in reach- 
ing the policy judgment embodied in the Act (see par. 21, 
supra). 


830 23. As stated, our ruling accords with and is 

tailored to the legislative policy embodied in the 
Labeling Act. In the first place, the ruling does not re- 
quire a health warning in or adjacent to cigarette adver- 
tising—a matter coming within Section o(b) of the ‘‘pre- 
emption’’ portion of the Act. Rather it leaves to the good 
faith, reasonable judgment of the licensee—upon the facts 
of his situation—the matters of the type of programming, 
the nature of the time to be afforded for the opposing 
viewpoint, and the amount of time to be allocated on a 


regular basis. 


24. Second, our ruling does not preclude or curtail pres- 


entation by stations of cigarette advertising which they 
choose to carry (see also, paras. 48-54, infra). We rejected 
Mr. Banzhaf’s claim that the time afforded for the oppos- 
ing viewpoint should “roughly approximate’? that de- 
voted to cigarette advertising, not only because the Fair- 
ness Doctrine does not require “equal time’’ but also in 
the belief that this would be inconsistent with the Con- 
gressional direction in this field provided in the Labeling 
Act. For, we recognized that the “practical result of any 
roughly one-to-one correlation would probably be either 
the elimination or substantial curtailment of broadcast 
cigarette advertising.’? We stressed that our action would 
be tailored so as to carry out the Congressional purpose, 
and we shall of course adhere to that guideline in implemen- 
tation of the ruling. 


25. Most important, we think that our ruling implements 
the smoking education campaigns referred to as a basis 
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for Congressional action in the Labeling Act (supra, par. 
21). Congress itself has affirmatively promoted such educa- 
tional efforts by appropriating $2 million for use by HEW 
in this direction. P.L. 89-156, Title II, Public Health 
Services, Chronic Diseases and Health of the Aged. As a 
consequence, HEW has established the National Clearing- 
house for Smoking and Health. Its purposes are to col- 
lect, organize and disseminate information on smoking and 
health, to provide encouragement and support for state 
and local educational activities, and to conduct research 
into the behavioral nature of the smoking habit. The Public 
Health Service and others have acted to inform the public 
on smoking and health directly by sending lecturers across 
the United States to address local groups, distributing 
printed information to the public, and furnishing the broad- 
cast media with spot announcements on smoking and health. 
The Public Health Service reported in January 1967 that 
it has distributed spot announcements to over 900 radio 
stations and is at present approaching individual television 
stations to obtain further coverage for its messages. The 
American Cancer Society reports that it has received favor- 
able responses from all the networks and many independent 
stations concerning the promotion of its spots on smoking 
and health. 


26. The Public Health Service has also worked through 
local organizations to warn the public of the health hazards 
of smoking. It is in direct contact with a number of re- 
gional, state, or local inter-agency advisory committees on 
smoking and health, which have worked to stimulate com- 
munity interest in thirty-five states. As a result of this 
stimulus and others, the medical societies of at least 18 

states have made statements linking cigarette smok- 
831 ing with lung cancer and other health hazards and, 
in some cases, have undertaken organized activity 
to publicize the relationship of smoking and health. For 
example, the California Medical Association has recently 
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undertaken a program urging individual doctors to ac- 
quaint their patients with the health hazards of smoking. 
Local and statewide civic groups have also started public 
education efforts. 


27. The Public Health Service and the United States 
Children’s Bureau have directed a special education cam- 
paign aimed at school age children. To date, school pro- 
grams on smoking and health reach about 70 percent of the 
school children in the United States. Forty states have 
developed materials on smoking and health for children 
or plan to do so, and twenty-seven states have either held 
conferences on smoking and health or intend to do so. In 
September 1966 a nation-wide program to discourage smok- 
ing among 7th and 8th graders was launched by the Na- 
tional Congress of Parents and Teachers. This plan is 
being supported by the Public Health Service and is operat- 
ing in 21 states. 


28. The affected industries have renewed their efforts at 
self-regulation since the enactment of the Labeling Act. 
While there has been no change in the Cigarette Advertis- 
ing Code of the cigarette manufacturers, they have sought 
and obtained F.T.C. approval to make factual advertising 
statements about tar and nicotine content. On March 25, 
1966, the F.T.C. determined that a factual statement of 
the tar and nicotine content of the mainstream smoke from 
a cigarette would not be in violation of that Commission’s 
1955 Cigarette Advertising Guides or of any provision of 
the law administered by the Commission. However, no col- 
lateral statements (other than the factual statement of tar 
and nicotine content of cigarettes) suggesting the reduction 
or elimination of health hazards in smoking are allowed, 
and all these factual statements must be based upon a 
standardized testing technique.” 


12 New York Times, March 29, 1966, 53:6. 


60 


832 29. In October 1966 the Code Authority for the 

NAB issued the Cigarette Advertising Guidelines 
which they had announced during the 1965 Senate hearings 
would be forthcoming.” The main objectives of the guide- 

lines are to restrict advertising appeals to youth and 
833 statements concerning the health benefits of smok- 

ing. In January 1967, the Code Authority announced 
in a news release a slight change in the Television Code to 
strengthen its position as to appeals to youth. The Tele- 
vision Code, Section IX, General Advertising Standards, 
Par. 7, now reads: 


The advertising of cigarettes shall not state or 
imply claims regarding health and shall not be pre- 
sented in such a manner as to indicate to youth that 
the use of cigarettes contributes to individual achieve- 
ment, personal acceptance or is a habit worthy of 
imitation. 


13 Text of the New Cigarette Advertising Guidelines 


Athletic Activity: A person who is or has been a prominent athlete shall not 
be used in a cigarette commercial. Cigarette commercials shall not depict 
persons participating in, or appearing to be participants in, sports or 
athletic activity requiring physical exertion. 

Tar and Nicotine Statements: Factual statements of tar and nicotine content 
of cigarettes are subject to proper documentation. No statements or 
claims regarding benefits to health and well-being are acceptable. 


Filters: Cigarette advertising shall not state that because of the presence 
of the filter or its construction the cigarette is bmeficial to the health 
or well-being of the smoker. 


Uniformed Individuals: Individuals in certain types of uniforms have a special 
appeal to youth. Therefore, such uniformed individuals as commercial 
pilots, firemen, the military and police officers shall not be used in cigarette 
advertising. 


Premiums: Cigarette advertising shall not include references to offers of 
premiums which are primarily designed for youth. 


Portrayal of Youth: Children or youth shall not appear in cigarette com- 
mercials in any manner, even though they are merely bystanders or part 
of the background. Cigarette advertising shall use individuals who both 
are and appear to be adults and who are shown in settings associated with 
adults. 
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30. Considering these affirmative efforts by Congress, 
federal, state and local public and private agencies, and 
the affected industries to educate the public as to the smok- 
ing health hazard and, particularly, to discourage youth 
from forming the habit, we are not persuaded by peti- 
tioners’ argument that HEW and FIC have primary juris- 
diction in this matter and that this Commission alone is 
precluded from following its traditional method of assur- 
ing that the public is adequately informed as to both sides 
of this controversial issue of public importance. Signifi- 
cantly, Congress was at pains to spell out what was pre- 
empted (Sections 5 (a) and (b), and specifically stated that 
except as is otherwise provided in subsections (a) and (b), 
‘“nothing in this Act shall be construed to limit, restrict, ex- 
pand, or otherwise affect, the authority of the Federal 
Trade Commission with respect to unfair or deceptive acts 
or practices in the advertising of cigarettes ....’? Simi- 
larly, we believe that there was no preclusion of FCC ac- 
tion, so long as such action is consonant with the ‘‘com- 
prehensive Federal program . . .’’ (Section 2). As set 
forth in the prior discussion, we think that our responsi- 
bilities and policies under the Communications Act and our 
ruling herein are entirely consonant with the Congressiona! 
objectives in this area. Indeed, it is our belief that the 
Commission could not properly follow any other course 
in this matter. For this Commission, like other administra- 
tive agencies, was ‘‘not commissioned to effectuate the 
policies’’ of the Communications Act ‘‘so single-mindedly 
that it may wholly ignore other and equally important Con- 
gressional objectives. Frequently the entire scope of Con- 
gressional purpose calls for careful accommodation of 
one statutory scheme to another and it is not too much to 
demand of an administrative body that it undertake this 
accommodation without excessive emphasis upon its im- 
mediate task.’? Southern S.S. Co. v. Labor Board, 316 U:S. 
31, 47. 


62 


834 31. One further contention of petitioners on this 

aspect warrants discussion. It is asserted that we 
are precluded from issuing our ruling because the Com- 
mission declined to make any recommendation to Congress 
in connection with the Labeling Act legislation on the 
ground that it had not yet studied the matter, and because 
the Commission still has not conducted any study or pro- 
ceeding on the smoking hazard issue. The circumstances 
giving rise to the contention are as follows: Prior to the 
issuance of the Advisory Committee Report, the Commis- 
sion stated in a ‘‘by direction’’ letter, concerning possible 
rule making with regard to advertising, promoting or en- 
couraging cigarette smoking among young people, that 
action would be inappropriate before the Advisory Com- 
mittee’s Report was available and (Letter to Senator 
Magnuson, F.C.C. 63-1033) : 


The Commission’s concern is limited, of course, to 
advertising in the broadcast field. Other agencies may 


have authority to take comprehensive and effective ac- 
tion, if necessary or appropriate. It is, we think, ob- 
viously more desirable to treat such an important mat- 
ter, if possible, on a broad, across-the-board basis 
rather than in piece-meal fashion. 


When the Advisory Committee’s Report was issued and the 
F.T.C. had announced its rule making proceeding concern- 
ing cigarette labeling and advertising (see App. A), the 
Commission on January 1964 initiated plans to coordinate 
its efforts with the comprehensive regulation which the 
F.T.C. had proposed and with activities of other interested 
agencies. FOC Letter to F.T.C. Chairman Dixon, FCC 
64-29 (January 15, 1964). On February 7, 1964, in ‘‘by 
direction”’ letters to Congressman Leonard Farbstein 
(FCC64-100) and his constituent, Mr. Sidney Katz (FOC64- 
99), then Chairman Henry answered a request to institute 
rule making proceedings to ban cigarette advertising by 
reiterating the policy statement quoted above and noting 
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that the Commission would await the results of the F.T.C. 
rule making proceeding before acting in this area. When 
asked to comment on §.2429, 88th Cong., and 8.547 and 
S.559, 89th Cong., the Commission reiterated its policy 
that it favored ‘‘across-the-board treatment of the matter 
of regulating cigarette advertising and that since the F.T.C. 
had undertaken a comprehensive remedial regulatory plan, 
the F.C.C. had not held proceedings or undertaken studies 
to evaluate the various factors and considerations in this 
area. Comments on 8.2429, 88th Cong., FCC 64-730; Com- 
ments on 8.559 and 8.547, FCC 65-96. 


835 32. We do not believe that these facts preclude us, 

as a matter of law or of policy, from issuing our rul- 
ing in the present circumstances. First, as shown above, 
circumstances have changed. The F.T.C., while proceeding 
in other respects consistent with the 1965 Act, is not, of 
course, undertaking its comprehensive regulatory plan to 
require a health hazard announcement to accompany each 
cigarette commercial. Second, as also shown above, our 
ruling is consistent with and particularly suited to promot- 
ing the ‘‘across-the-board’’ objective of Congress to treat 
this matter through extensive campaigns to educate the ’ 
public as to the hazards of smoking. Third, we did not 
defer to the F.T.C. as a matter of legal authority but rather 
of policy. The Commission is not precluded from chang- 
ing its policies so long as any new policy adopted is, like 
our ruling, reasonable in the circumstances. See supra. 
par. 14 and footnote 8. And, finally, studies by this Com- 
mission are clearly not required to evaluate the various 
factors and public interest considerations posed by the 
issue of smoking and health, particularly since Congress 
declared and pursued its policy of promoting smoking edu- 
cation campaigns. In this connection, see also the dis- 
cussion below (paras. 33-34 and 60-62). 


33. On July 12, 1967, HEW submitted its Report to Con- 
gress, which includes the Surgeon General’s Report on 
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Current Information on the Health Consequences of Smok- 
ing. Upon the basis of more than 2000 research studies that 
have been completed and reported in the biomedical litera- 
ture throughout the world in the intervening three and one- 
half years since the Advisory Committee’s Report, the 
Surgeon General states that there is no evidence calling 
into question the conclusions of the 1964 Report and, on 
the contrary, the research studies published since 1964 have 
strengthened those conclusions. The Surgeon General 
summarizes the present state of knowledge of these health 
consequences, in the judgment of the Public Health Serv- 
ice, as follows (Surgeon General’s Report on the Health 
Consequences of Smoking—1967, p. 2) : 


1. Cigarette smokers have substantially higher death 
rates and disability than their non-smoking counter- 
parts in the population. This means that cigarette 
smokers tend to die at earlier ages and experience more 
days of disability than comparable non-smokers. 


2. A substantial portion of earlier deaths and excess dis- 
ability would not have occurred if those affected had 
never smoked. 


836 3. If it were not for cigarette smoking, practically 
none of the earlier deaths from lung cancer would 
have occurred; nor a substantial portion of the earlier 
deaths from chronic bronchopulmonary diseases (com- 
monly diagnosed as chronic bronchitis or pulmonary 
emphysema or both); nor a portion of the earlier 
deaths of cardiovascular origin. Excess disability from 
chronic pulmonary and cardiovascular diseases would 
also be less. 


4. Cessation or appreciable reduction of cigarette smok- 
ing could delay or avert a substantial portion of deaths 
which occur from lung cancer, a substantial portion of 
the earlier deaths and excess disability from chronic 
bronchopulmonary diseases, and a portion of the earlier 
deaths and excess disability of cardiovascular origin. 
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In releasing the Report, HEW Secretary John W. Gardner 
stated (HEW Press Release for J uly 13, 1967): 


The relationship between smoking and health has 
obvious and serious implications for individuals who 
now smoke and for young people who may be thinking 
of starting to smoke. From the standpoint of public 
policy and social concern, this association constitutes 
one of the most critical health problems today. 


It is perfectly obvious that if we are going to reduce 
the unnecessary death and illness now caused by cig- 
arette smoking, three things must take place: There 
must be a reduction in the number of people who 
smoke, a number which now constitutes 42 percent of 
our population. We must do everything we can to 
encourage young people not to start smoking; at pres- 
ent, half of our young people are cigarette smokers by 
the time they are 18. And finally, we must work toward 
the development of a less hazardous cigarette and, con- 
currently, help develop a climate of opinion which will 
encourage acceptance if such a cigarette is developed. 


837 34. The June 30, 1967 Report of the FTC to Con- 

gress pursuant to the Labeling Act stressed the im- 
portance of educating teenagers before they start smoking 
since the use of cigarettes is so strongly habit forming (Re- 
port, p. 8). The FTC Report states (p. 13) that whether 
intentional or fortuitous, teenagers appear to be a prime 
target for televised cigarette advertising and that the 
“average American teenager sees more cigarette commer- 
cials on network television than does the average Amer- 
ican’? (p. 25); ‘* ‘87.9% of teenage boys’ and ‘89.5% of 
teenage girls hear radio on the average day’’’ (p. 13). 
The Report comments (p. 24): 


In making a decision on whether to start smoking, 
youngsters especially have a right to know that once 
they start, they may never be able to stop. A viewer 
of cigarette commercials and advertisements would 
never hear of this aspect of smoking. 
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The concluding paragraph of the F.T.C. Report states 
(p. 29): 


Cigarette commercials continue to appeal to youth 
and continue to blot out any consciousness of the health 
hazards. Cigarette advertisements continue to appear 
on programs watched and heard repeatedly by million 
(sic) of teenagers. Today, teenagers are constantly 
exposed to an endless barrage of subtle messages that 
cigarette smoking increases popularity, makes one 
more masculine or attractive to the opposite sex, en- 
hances one’s social poise, ete. To allow the American 
people, and especially teenagers, the opportunity to 
make an informed and deliberate choice of whether or 
not to start smoking, they must be freed from constant 
exposure to such one-sided blandishments and told the 
whole story. 


35. This Commission agrees. Considering all of the fore- 
going, we believe that our ruling is within our statutory 
authority and not precluded by the Congressional policy 
embodied in the Labeling Act—that rather it implements 
that policy. We also think it is imperative in the public 
interest that we exercise our discretion now without delay 
for further studies. 


838 D. The Argument as to Blanket Ruling 


36. Petitioners further contend that even if the Fairness 
Doctrine properly applies to cigarette advertising, the 
Commission has invalidly made a blanket ruling that any 
cigarette advertisement per se presents a controversial 
issue of public importance, whereas no controversial issue 
of public importance can be presented where a lawful busi- 
ness is advertising a lawful product and, in the absence of 
any health claim in the commercial or affirmative discussion 
of the health issue, there is no viewpoint to oppose. But 
this argument misconceives the nature of the controversial 
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issue. Mr. Banzhaf’s complaint was that the cigarette com- 
mercials over WCBS-TV presented the point of view that 
smoking is ‘‘socially acceptable and desirable, manly, and 
a necessary part of a rich full life.’’? Our ruling points out 
that: 


The advertisements in question clearly promote the 
use of the particular cigarette as attractive and en- 
joyable. Indeed, they understandably have no other 
purpose. But we believe that a station which presents 
such advertisements has the duty of informing its 
audience of the other side of this controversial issue of 
public importance—that however enjoyable, such smok- 
ing may be a hazard to the smoker’s health. 


Petitioners point to no example of a cigarette commercial 
that does not portray the use of the particular cigarette as 
attractive and enjoyable as well as encourage people to 
smoke, and we find it difficult to conceive of one. 


37. Further, we are unable to accept the argument that 
in the absence of any express health claim in the commer- 
cial or affirmative discussion of the health issue, there is 
no viewpoint to oppose. The June 30, 1967 F.T.C. Report 
amply documents its conclusion that cigarette commercials 
today still contain the two principal elements it found to 
exist in 1964—a portrayal of the desirability of smoking 
and assurances of the relative safety of smoking (pp. 15-16). 
The F.T.C. states that desirability is portrayed in terms 
of the satisfactions engendered by smoking and by asso- 
ciating smoking with attractive people and enjoyable events 
and experiences, and that by so doing the impression is 

conveyed that smoking carries relatively little risk 
839  (ibid.)..* The Report supports this conclusion, more 
than adequately in our view, by a comprehensive 


14The FTC Report states (p. 17) that an estimated 58% of the public 
feel that current cigarette advertising leaves the impression that smoking is 
a healthy thing to do. 
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review and analysis of the advertising submitted by a large 
number of cigarette companies and monitored by the Com- 
mission (FTC Report, pp. 15-23). Numerous examples are 
given of the ‘‘satisfaction’’ theme (pp. 15-16)"; the “‘asso- 

ciative’’ theme (pp. 16-17)*; ‘‘appeals directed to 
840 vanity’? (pp. 17-18)"; subtle methods of ‘‘assuaging 


15 The Report states that portrayal of satisfaction, particularly oral satis- 
faction, continues to be an important element of cigarette advertising. Taste 
or flavor of cigarettes is most often described in terms of ‘‘mildness’? 
(Tareyton filters, Montclair menthols, Camel regulars, Carlton filters, Lucky 
Strike filters, Pall Mall filters, and Chesterfield kings); ‘smoothness’? 
(Tareyton filters, Pall Mall kings, Newport menthols, and Lacky Strike 
menthols); ‘‘real’’, ““true’’, ‘rich’? or ‘“great’’ tobacco flavor or taste 
(Raleigh filters, Newport menthols, Viceroy filters, Salem menthols, and 
Philip Morris filters). Invariably, the taste of menthol cigarettes is either 
cool, fresh and/or refreshing (‘‘ coolest flavor,’’ Lucky Strike Green; ‘‘for- 
est-fresh taste . . . cooler tasting,’’ Pall Mall; ‘‘as fresh as you like it,’’ 
Philip Morris; ‘‘most refreshing coolness,’? Kool; ‘‘fresher,’’ Newport; 
‘*fresh menthol flavor,’? Camel; ‘‘Springtime fresh’? and ‘‘refreshes your 
taste,’’ Salem; ‘‘a full, fresh taste,’? Chesterfield). The FTC comments 
(p. 16): ‘‘The impression forms that ‘‘menthol taste’’ relieves smoking 
irritation, albeit ‘smoking irritation’ is never expressly stated. 


16 The Report states (p. 16) that associating cigarette smoking with persons, 
activities, places and things likely to be admired, respected or emulated, i.e., 
endowing cigarette smoking with a positive associative image, continues un- 
abated in current advertising. For example, outdoor activity of an athletic 
nature such as sailboating “‘suggests that the smoking depicted in the 
foreground, if not conducive to rousingly good health, is certainly not incom- 
patible with it’? (FTC Rept., p. 17). In addition, social events abound in 
which the viewer is brought into the ‘wholesome, jolly company of cigarette 
smokers’’ (ibid.). E.g., ‘‘singing aboard the old paddle wheel steamer (with 
Pall Mall kings); * * + picknicking (with Camel filters) ; and coffee klatching 
(with Winston filters).’’ 


17 The Report gives as examples of appeals to vanity (pp. 17-18): 

“*Be discriminating: ‘Particular about taste... I’m particular’ (Pall 
Mall Kings) ; ‘They like the style of this cigarette’ (Parliament filters). 
Be exclusive: * * * ‘exclusive Plastic pack’ (Philip Morris filters and 
menthols) ; ‘There’s no other cigarette’ (Lark filters). * * * ‘the smokers 
who know’ (Camel filters). Be a success: ‘tastes rich, good, rewarding’ 
(Viceroy filters); ‘This man was born rich’ (Camel filters). Be a 
social success: ‘‘Come up to the taste of Kool’ (Kool menthols); ‘find 
something better’ (Old Gold filters). Be independent: ‘break away from 
the crowd . .. the cigarette for independent people’ (Old Gold filters) ; 
‘stands out from the crowd’ (Salem methols). Associate with important 
people: ‘Chairmen are never bored with them’ (Benson & Hedges filters) ; 
the charter boat skipper who has ‘got a good ship, a good crew and a 
good breeze’ (Camel regulars).?’ 
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anxiety’? about any health hazard (pp. 19-21)**; the 
‘‘loyalty’’ theme (pp. 15-16)?®; and the ‘‘bonus’’ theme, 
which includes promoting longer cigarettes at pop- 
841 ular prices as well as coupon promotions (pp. 22- 
23).% We note also the FTC’s comment ** (Report, 


p. 18): 


There is in all of the array of positive images an 
element of escape from actuality. Some cigarette ad- 
vertising transcends mere image association and pro- 
jects its own separate and unique world. Examples 
include ‘‘Salem Country,’’ a land in which romantic 
couples romp and preen through shifting, sylvan set- 


18 The Report states that as a result of extensive promotion during 1957- 
1959, the belief appears to be widely held that filter cigarettes are less haz- 
ardous to health than regular cigarettes (p. 19). Comparatively overt at- 
tempts to allay health anxieties have been made by manufacturers of charcoal 
filter cigarettes by pictorial details of filters creating the impression that they 
prevent passage of tars and gaseous effusions (Tareyton, Lucky Strike, Tenny- 
son, Cold Harbor, King Sano, Tempo, Duke and Lark). Rept., p. 20. Other 
‘‘very low key’’ advertising enhances the impression of relative safety by 
adding suitable adjectives to the word ‘‘filter’’: ‘‘recessed filters’’ (Benson 
& Hedges and Parliaments), ‘‘white filters’? (Yorks), ‘‘menthol filters’’ 
(Springs) and filters with coconut shell charcoal’’ (Philip Morris). Ibid. 


19See Report (p. 22). Underlying these ‘‘loyalty’’ theme examples is, 
of course, the promise that the particular cigarette gives great satisfaction 
(e.g., ‘‘Change to Winston and change for good’’). 


20 The Report states (p. 23): ‘‘The purchase of Raleigh cigarettes has long 
been rewarded with coupons redeemable for goods. Today, Belair menthols, 
Old Gold filters, York filters, Spring menthols, and Domino filters also carry 
coupons redeemable for goods. Menthol and filter Chesterfields and Philip 
Morrises carry coupons redeemable for more cigarcttes.’? The Report also 
gives examples of 100 millimeter cigarette advertising (Benson & Hedges, 
Lucky Strike, Winston, and Pall Mall), and states (tbid.): ‘‘With a definite 
relationship having been established between amount of cigarette smoking and 
incidence of lung cancer and other diseases, a fitting motto for the 100-milli- 
meter cigarette campaign might be ‘extra health hazard at no extra cost’ ’’ 
(footnotes omitted). 


21 While we have, as petitioners point out, distinguished between explicit 
and implicit raising of controversial issues in broadcast material where health 
was not involved (e.g., atheists and agnostics versus the broadcast of religious 
services), we do not regard those cases as pertinent here in view of the 
nature of the controversial issue. 
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tings; the ‘‘Night People,”’ whose post evening en- 
counters can lead to smoking Parliament filters; and 
‘*Marlboro Country,’’ where there daily unfolds the 
simple male heroic virtues of the ‘Old West.”? Worry 
over health has been vanished from these Shangri-las. 


38. It comes down, we think, to a simple controversial 
issue: the cigarette commercials are conveying any number 
of reasons why it appears desirable to smoke but under- 
standably do not set forth the reasons why it is not desir- 
able to commence or continue smoking. It is the affirmative 
presentation of smoking as a desirable habit which con- 
stitutes the viewpoint others desire to oppose. We see no 

inequity in the circumstance that cigarette adver- 
842  tisers are precluded by various codes from making 
affirmative health claims in the advertising program- 
ming.” The Fairness Doctrine affords an avenue for pre- 
senting in regular program time the viewpoint of respon- 
sible spokesmen for the cigarette advertisers in rebuttal to 


any health hazard claims made in opposition to cigarette 
commercials. And, finally, we fail to see any merit in the 
argument that no controversial issue of public importance 
can be presented where a lawful business is advertising a 


—_— 


smoking are not brought 
7 aoa eaningful way, many teenagers take up 
@ smoking habi 
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lawful product.* While an unlawful business advertising 
an unlawful product over the air waves might well raise 
some controversial issue of public importance, we do not 
regard that element as essential. The claim that no con- 
troversial issue of public importance is presented by ciga- 
rette advertising is neither realistic nor persuasive. 


843 E. The Contention as to a Substitution of 
““Commission Fiat’? for Licensee Judgment 


39. Petitioners also argue that the ruling, by requiring 
that a significant amount of time be allocated each week to 
cover the viewpoint of the health hazard posed by cigarette 
smoking and by suggesting that a licensee might, among 
other things, present a number of public service announce- 
ments of the American Cancer Society or HEW, will cause 
a debasement of the Fairness Doctrine generally and a sub- 
stitution of Commission fiat for licensee judgment. CBS 
in particular, noting that commercials are by nature repeti- 
tive and continuous, urges that treating all cigarette com- 
mercials as presentations of one side of a controversial 
issue will raise a question as to whether any one program 
or program series—however enlightening and informative 
as to all points of view—can constitute an adequate oppor- 
tunity for response. Asserting that inevitably the li- 
censee’s only recourse will be a series of health hazard 
spot announcements, CBS states that broadcast treatment 
of cigarette health issues should not be reduced to a con- 
test of opposing spot announcements, endlessly repeated 


23 NBC, in urging that licensees could reasonably and in good faith conclude 
that no controversial issue of public importance is presented by cigarette 
advertising, notes that the F.T.C. advertising guides permit presentation of 
enjoyment since they state: 

“‘Nothing contained in these guides is intended to prohibit the use of 
any representation, claim or illustration relating solely to taste, flavor, 
aroma, or enjoyment.’’ 


Our ruling is consistent, It, too, does not in any way prohibit the presenta- 
tion of enjoyment in cigarette commercials. It merely requires the licensee 
adequately to inform the public of the potential hazard, as found by Con- 
gress and Government reports, entailed in commencing or continuing this habit. 
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long after any member of the public has understood and 
acted if he wished. It further asserts that such an ap- 
proach makes no sense in the area of news and public 
affairs programming and that the net result of our ruling 
will be to convert licensee responsibility in such areas to 
presentations very similar to product advertising. 


40. Like CBS, we recognize that the presentation of one 
side of a controversial issue of public importance in adver- 
tising programming poses a situation which differs from 
that usually pertaining to the presentation of controversial 
issues in news and public affairs programming. In the 
latter instance, the issue may arise only once, or a few 
times, or several times in a relatively short time period be- 
cause of factors such as timeliness. But as CBS points 
out, commercials are by nature ‘‘repetitive and con- 
tinuous ;’’ the complaint here went to advertisements broad- 
cast daily for a total of five to ten minutes each broadcast 
day. We think that the frequency of the presentation of 
one side of the controversy is a factor appropriately to be 
considered in our administration of the Fairness Doctrine 
under the Act’s basic policy of the ‘‘standard of fairness”’ 
(supra, par. 10). For, while the Fairness Doctrine does 
not contemplate ‘‘equal time’’, if the presentation of one 
side of the issue is on a regular continual basis, fairness 
and the right of the public adequately to be informed com- 
pels the conclusion that there must be some regularity in 

the presentation of the other side of the issue. This 
844 consideration is not limited to advertising. For 

example, if one side of a controversial issue of pub- 
lic importance were regularly presented in a daily network 
program, compliance with the Fairness Doctrine would re- 
quire something more than an occasional presentation of 
the other side of the issue during the course of the year. 


41. Moreover, here the controversial issue posed is one 
of health hazard and the repeated and continuous broad- 
casts of the advertisement may be a contributing factor to 
the adoption of a habit which may lead to untimely death. 
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In the circumstances, we think that the licensee is under a 
higher duty than in the case of other controversial issues 
to ameliorate the possible harmful effect of the broadcasts 
by sufficiently informing the public as to the hazard. As 
indicated in our ruling, and in light of the considerations 
set forth in paras. 33-34 and 60-61, we believe that the 
frequency of the presentation of the one side and the nature 
of the potential hazard to the public here necessitates 
presentation of the opposing viewpoint on a regular basis 
(e.g., each week). 


42. We note that, contrary to CBS’ position, the repeti- 
tion of short communications has apparently been regarded 
by the broadcasting and advertising industries and other 
interested organizations as an effective means of reaching 
the listener or viewer. But in any event, there is nothing 
in our ruling which compels a licensee to treat the issue 
through presentation of spot messages. In our ruling we 
stated: ‘‘A station might, for example, reasonably de- 
termine that the above noted responsibility would be dis- 
charged by presenting each week, in addition to appro- 
priate news reports or other programming dealing with 
the subject, a number of the public service announcements 
of the Cancer Society or HEW in this field.’? This example 
does not on its face indicate that the opposing viewpoint 
should be presented solely or principally through spot an- 
nouncements, and it was not intended as a ‘Commission 

fiat’? as to the manner of compliance with the Fair- 
845 ness Doctrine.* We stressed in the ruling, and here 


24 As set forth in par. 25, prior to our ruling the American Cancer Society 
received favorable responses from all the networks and many independent 
stations concerning the promotion of its spots on smoking and health. More- 
over, the Public Health Service reported in January 1967 that it had dis- 
tributed spot announcements to over 900 radio stations and was then approach- 
ing individual television stations to obtain further coverage for its messages, 
The example we gave merely took cognizance of the fact that such material 
is available to licensees if, in their judgment, its use would facilitate com- 
pliance with their obligations under the Fairness Doctrine. We thought it 
desirable to note its availability particularly for the small station with limited 
resources, which might have difficulty in preparing its own program material 
dealing with this issue. 


14 


strongly emphasize again, that ‘‘in this, as in other 
areas under the fairness doctrine, the type of programming 
and the amount and nature of time to be afforded is a 
matter for the good faith, reasonable judgment of the 
licensee, upon the particular facts of his situation. See 
Cullman Broadcasting Co., F.C.C. 63-849 (Sept. 18, 1963).”? 


43. In other words, we agree with CBS that the ‘‘ques- 
tion of whether a licensee is responsibly complying with 
the fairness doctrine cannot be resolved by per se guide- 
lines, ratios or other rigid rules.’’ A licensee which has 
just presented a very lengthy program on this issue obvi- 
ously might reach a different judgment as to what his 
obligation was in this respect for the next week or so. 
But as stated, the carriage of the normally substantial 
amount of weekly commercials raises a concomitant re- 
sponsibility to be met over relatively the same period of 
time. Further, in these circumstances, while a one-to-one 
ratio is ruled out by considerations of the legislative history 
of the Cigarette Labelling Act, the licensee’s obligation is 
just as clearly not met by an occasional program a few 
times a year or by some appropriate announcements once 
or twice a week. We stress again that what is called for 
is the allocation of a significant amount of time each week, 
absent unusual circumstances, to the presentation of the 
opposing viewpoint in the case of cigarette commercials. 
We do not see why licensees, proceeding in good faith, 
should experience any real difficulty in reasonably dis- 
charging that responsibility nor why, in view of the nature 
of the issue—the public’s health, they would seek to fulfill 
that obligation in a niggardly fashion, designed to raise 
problems or complaints. In sum, we have not usurped 
licensee judgment as to the type of programming or the 
amount or nature of the time to be afforded, but rather 
have left these matters to the good faith, reasonable judg- 
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ment of the licensee based on his evaluation of the facts 
of his particular case.” 


846 F. Effect of the Ruling on the Advertising 
of Products Other Than Cigarettes 


44. Petitioners further assert that the ruling cannot 
logically be limited to cigarette advertising alone, and 
hence will have broad-scale effect on broadcast operations 
and the presentation of advertising by radio generally. 
They state that very little in society is uncontroversial and, 
since many products are subject to one form of controversy 
or other, an appeal to the Commission by a vocal minority 
is all that is needed to classify a subject as controversial 
and of public importance. They further claim that if 
governmental and private reports on the possible hazard 
of a product are a sufficient basis for the cigarette ruling, 
the ruling would apply to a host of other products, such 
as: automobiles, food with high cholesterol count, alcoholic 
beverages, fluoride in toothpaste, pesticide residue in food, 
aspirin, detergents, candy, gum, soft drinks, girdles and 
even common table salt. We do not find this ‘‘parade 
of horribles’’ argument impressive. 


45. We stressed in our ruling that it was “‘limited to 
this product—cigarettes,’’ stating further in this connec- 
tion: 


Governmental and private reports (e.g., the 1964 Re- 
port of the Surgeon General’s Committee) and Con- 


25 It is also argued that the licensees may simply substitute cigarette health 
messages for other public service announcements now being carried. The 
duty of a station carrying cigarette commercials to inform the public as to 
the hazards of smoking stems directly from the fact that its facilities have 
been used to promote the use of this product found by the Congress and 
Governmental reports to be so potentially hazardous to health; its responsi- 
bility is therefore the same as in the case of any other fairness situation. It 
thus has a duty to present the other side, over and beyond what a licensee 
decides in other respects to present in order to serve the best interests of his 
area, We therefore do not believe that a licensee would or should adopt a 
pattern of operation which he does not adjudge to serve fully the needs and 
interests of his public. 
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gressional action (e.g., the Federal Cigarette Labeling 
and Advertising Act of 1965) assert that the normal 
use of this product can be a hazard to the health of 
millions of persons. The advertisements in question 
clearly promote the use of a particular product as 
attractive and enjoyable. Indeed, they understandably 
have no other purpose. We believe that a station 
which presents such advertisements has the duty of 
informing its audience of the other side of this con- 
troversial issue of public importance—that however 
enjoyable, such smoking may be a hazard to the 
smoker’s health. 


Our ruling does not state, and was in no way meant to 
imply, that any appeal to the Commission by a vocal minor- 
ity will suffice to classify advertising of a product as con- 
troversial and of public importance. Rather, the key 
factors here were twofold: (1) governmental and private 
reports and Congressional action with respect to cigarettes, 
and (2) their assertion in common that ‘‘normal use of 
this product can be a hazard to the health of millions of 
persons.”’ 


847 46. The products to which petitioners refer do 

not present a comparable situation. The example 
most uniformly cited is auto safety. But the governmental 
and private reports on this matter do not urge the public 
to refrain from ‘‘normal use’’ of automobiles in the in- 
terest of public safety; rather, the emphasis is on increased 
safety features in the manufacture of automobiles and 
increased care by drivers. Moreover, we know of no wide- 
spread contention by governmental or private authorities 
that the ‘‘normal use’’ of any of the other products cited 
by petitioners poses a serious health hazard to millions 
of persons who otherwise enjoy good health. 


47. We adhere to our view that cigarette advertising 
presents a unique situation. As to whether there are other 
comparable products whose normal use has been found by 
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Congressional and other Government action to pose such 
a serious threat to general public health that advertising 
promoting such use would raise a substantial controversial 
issue of public importance, bringing into play the Fairness 
Doctrine, we can only state that we do not now know of such 
an advertised product, and that we do not find such circum- 
stances present in petitioners’ contentions about the ad- 
vertised products upon which they rely. Thus, to say the 
least, instances of extension of the ruling to other products 
upon consideration of future complaints would be rare, if 
indeed they ever occurred. In short, our ruling applies 
only to cigarette advertising, and imposes no Fairness 
Doctrine obligation upon petitioners with respect to other 
product advertising. 


G. The Claim as to Adverse Financial Impact Upon 
the Broadcasting and Tobacco Industries 


48. Petitioners further assert that the ruling will seri- 
ously undermine the commercial structure of broadcasting, 


cause a substantial reduction in or the elimination of cig- 
arette advertising to the severe detriment of these stations 
and their ability to serve the public interest, require a 
major change in the operation of broadcast stations by 
necessitating the acquisition and presentation of new pro- 
gram material and the keeping of additional records to 
document compliance with the Fairness Doctrine, limit the 
ability of cigarette manufacturers and advertisers to ob- 
tain advertising time on broadcast media, and adversely 
affect the sale of cigarettes, all of which will impose an 
unlawful burden on interstate commerce and conflict with 
the Congressional intent underlying the Cigarette Labeling 
Act. 


848 49. The contention that our ruling will seriously 

undermine the commercial structure of broadcasting 
is pressed principally by the Association of National Ad- 
vertisers, Inc., an association composed of leading manu- 
facturers and service concerns that use advertising, seven 
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of whom market cigarettes. Their concern appears to 
rest principally on the fear that the ruling will be extended 
to many other products which are subject to controversy 
in one form or another. However, as set forth in the 
proceeding section of this opinion (supra, paras. 44-47), we 
believe that this fear is groundless. The only real question 
here is the impact of our ruling on cigarette advertising 
on broadcast media and the sale of cigarettes. 


50. We have no reason to think, and petitioners have 
proffered nothing concrete in support of their claim, that 
the ruling will cause any substantial reduction in or the 
elimination of cigarette advertising on broadcast media or 
adversely affect the ability of broadcast licensees to serve 
the public interest. As we have stated, we shall tailor 
the requirement that a station which carries cigarette com- 
mercials provide a significant amount of time for the 
other viewpoint, so as not to preclude or curtail presenta- 
tion by stations of cigarette advertising that they choose to 
carry. 


51. Nor do we think it realistic to assume that the re- 
quirement will cause cigarette advertisers and manufac- 
turers to turn to other advertising media. The attrac- 
tiveness of the broadcast media, particularly television, as 
a means of effectively reaching the vast majority of the 
American public with advertising, as well as other, messages 
is without equal.”* We find it difficult to believe that ciga- 
rette manufacturers and advertisers would abandon or 
make substantially less use of a medium of this nature 
merely because our ruling may require an increase in the 
programming on the smoking-health issue which broadcast 
licensees are already presenting in the exercise of their 


26 The FTC Report states (p. 10) that more of the money spent for 
cigarette advertising in the year 1966 was spent on television advertising than 
on all other media combined (66.6 percent in 1966). The Report also states 
(idid.) that ‘‘in 1966, cigarette advertising accounted for approximately 7.2% 
of total television advertising expenditures.’’ 
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judgment under the Fairness Doctrine and pursuant 
849 to their obligation to operate in the public interest.”’ 

Rather, particularly in light of the consideration 
set forth above (par. 50), we are not persuaded that the 
effect of our ruling on the amount of cigarette advertising 
presented on broadcast media will be significant. 


52. We also fail to see how the ruling would require any 
major change in the operation of broadcast stations. In 
complying generally with the Fairness Doctrine in their 
overall broadcast operations, broadcast licensees are re- 
quired to afford reasonable opportunity for the presenta- 
tion of the other side of controversial issues of public im- 
portance when they choose to present one side, and to 
document their efforts upon complaint. Our rules require 
the keeping of program logs (See, e.g., §§ 73.111 and 73.112; 
see also Section 303(j) of the Communications Act), and 
we are sure that licensees in the conduct of their business 
affairs presently keep full accounts as to advertising mat- 
ters. Thus, we think that this particular controversial issue 
can be handled by licensees in a manner similar to their 
established practices in this area.” 


53. There is nothing in our ruling which would preclude 
or curtail the ability of cigarette manufacturers to obtain 
advertising time on broadcast media. Licensees remain 
free to present such cigarette advertising as they choose. 
Conceivably, some licensees, in view of the mounting public 


27 In this connection, we note that many stations and the television networks 
(e.g., CBS’s efforts as detailed in this case) have given coverage to the smiok- 
ing-health issue and that they also continue to air numerous cigarette 
commercials. 


28 Certainly, there is no reason to anticipate that any such minimal impact 
could have any substantial adverse effect upon the ability of broadcast 
stations to serve the public interest. Cf. also FTC Report of June 30, 1967 
at p. 10. 

29 We note that WCBS-TV apparently had no difficulty in ascertaining 


what programs that station had broadcast on this issue in response to Mr. 
Banzhaf’s complaint. 
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concern as to the potential health hazard of cigarette 
smoking, might voluntarily decide to curtail or refrain 
from cigarette advertising broadcasts in the public interest. 
But that is appropriately a matter for licensee judgment 
as to how to conduct broadcast operations to serve the 
public interest, and not a requirement of our ruling. Under 
Section 3(h) of the Communications Act, broadcasters are 

not common carriers and they cannot be compelled 
850 to present advertising which they do not wish to 

present. Moreover, cigarette manufacturers clearly 
have no right to insist that a broadcast licensee, who is 
willing to present cigarette advertising, present it in a 
manner that does not comport with his statutory obligation 
to operate in the public interest. Nor does a cigarette 
manufacturer have any legal right to complain that the 
use of radio to inform the public as to the potential health 
hazard of cigarette smoking may lead to some decline in 
cigarette sales or slow down the present trend of rising 
cigarette sales (FTC Report, pp. 4-7). Indeed, that is 
the very purpose of the educational efforts which Congress 
has directed HEW to undertake. 


o4. In sum, we see no merit to the contention that our 
ruling will lead to severe curtailment or possible elimina- 
tion of cigarette advertising, or have a serious economic 
impact on the broadcasting industry, contrary to the in- 
tent of Congress in the Labeling Act. The ruling properly 
effectuates the responsibilities of broadeast licensees and 
this Commission under the Communications Act. There 
is no unlawful burden on interstate commerce nor conflict 
with Congressional intent in, or the provisions of, the 
Labeling Act. 


H. The Procedural Contention 


do. Finally, petitioners urge that the ruling is proce- 
durally invalid because it effects an important and un- 
precedented change of policy which will affect all licensees 
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and it was adopted without affording WCBS-TV, broadcast 
licensees generally and other interested persons an op- 
portunity to be heard. CBS, in particular, asserts that 
this was a departure from the Commission’s procedure 
of advising a licensee of a fairness complaint and requesting 
its comments (Fairness Primer, F.C.C. Public Notice of 
July 1, 1964, 29 F.R. 10415, 10416, cited with approval in 
the Red Lion case, supra, par. 8). CBS requests that the 
contents of its letter be treated as its comments on 
851 Mr. Banzhaf’s complaint, and that we reconsider the 
ruling on the basis of such comments. 


> 56. We have granted this request of CBS and have 
‘carefully considered its comments in determining that re- 


‘consideration is not warranted by the arguments contained 
in its letter. Our omission to seek the comments of WCBS- 


TV initially was occasioned by our view that Mr. Banzhaf’s 
complaint, which enclosed his request to WCBS-TV and 
the reply of that station, adequately set forth the facts of 
the case and the positions of the parties. Since WCBS-TV 
has a continuing policy of presenting the smoking-health 
hazard controversy and asserted only its position that 
the Fairness Doctrine does not apply to advertising, our 
letter of June 2, 1967 to that station had two purposes: 
One, to apprise WCBS-TV of the Commission’s view that 
the Fairness Doctrine does apply to cigarette advertising, 
as a matter of law and policy, and second, to bring to 
the station’s attention our view that a sufficient amount 
of time must be allocated, usually each week, for the 


30 NBC notes that the Commission did not have before it the text of the 
three commercials Mr. Banzhaf referred to as examples, It has attached to 
its comments the texts of three advertisements and states that two of them 
appear to be those mentioned in the complaint and the third is probably the 
other. NBC further states: ‘‘They may show ‘attractive’ people ‘enjoying’ 
themselves while smoking cigarettes, but surely that does not constitute the 
expression of a viewpoint on whether smoking is a hazard to the smoker’s 
health.’’ For the reasons stated in para. 38 above, we do not think that the 
text of the particular advertisements was necessary to our ruling or to our 
decision on the requests for reconsideration. 


82 


opposing viewpoint so that WCBS-TV could appro- 
852  priately exercise its licensee judgment in connection 

with its continuing program. As stated in par. 6, 
supra, the effectiveness of the June 2nd ruling will not 
be the basis for action against any licensee, including 
WCBS-TV, until publication of this Memorandum Opinion 
and Order in the Federal Register. In the circumstances, 
and particularly the fact that we have fully considered 
the comments submitted by CBS on reconsideration, we 
conclude that WCBS-TV has not been prejudiced by the 
procedures followed in this matter. 


o7. It is true that other interested persons were not 
accorded an opportunity to be heard prior to the ruling. 
It is not the Commission’s normal procedure or usual 
practice to accord the public in general an opportunity to 
be heard with respect to fairness complaints against a 
particular licensee, even though the complaint may involve 
an important issue of policy (see, e.g., Cullman Broadcast- 
ing Company, FCC 63-849; Times Mirror Broadcasting 
Co., 24 R.R. 404 and 407 (1962)). We thus followed long 
established procedures in this respect. In any event, we 
have now heard at length from the three television net- 
works, numerous individual broadcast licensees, the NAB, 
and representatives of the advertising and tobacco indus- 
tries. We have given extensive consideration to the ar- 
guments raised in support of their positions, and have found 
them without merit. Moreover, the ruling is not effective 
as to any broadcast licensee until publication of this opinion 
in the Federal Register. In the circumstances, we conclude 
that petitioners have been adequately heard and have suf- 
fered no prejudice. 


38. Further, we are unable to conclude that any useful 
purpose would be served by affording petitioners a further 
opportunity for written comment or oral argument. The 
viewpoints of petitioners on the legal and policy issues 
are fully and amply set forth in the pleadings already 
filed, and nothing has been presented which would indicate 
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the need or desirability of further study or proceedings; 
thus we are not persuaded that any public purpose would 
be served by initiating rule making in this area, as re- 
quested by the law firm of Smith, Pepper, Shack and 
L’Heureux. We note that the petition for rule making 
does not propose the adoption of any rules, but only the 
provision of a forum for consideration of the legal and 
policy arguments urged by petitioners and discussed herein. 
We do not think that a rule making proceeding is either 
needed or appropriate for their resolution.* 


853 59. And, finally, we point out that we could not 

in any event conclude that stay relief would be 
warranted pending any such further proceedings. This 
is not only because we believe that petitioners have not 
shown any substantial likelihood of ultimately prevailing 
on the merits of their position, either before this Com- 
mission or the courts, but also because the public interest 
would require denial of such relief on injury grounds. We 
have already set forth the basis for our belief that com- 
pliance with the ruling will not cause any substantial ad- 
verse impact on the broadcasting or advertising indus- 
tries. We have not been shown that any irreparable in- 
jury will flow to petitioners. In any event, in view of 
the strong public interest in adequately informing the 
public, and particularly teenagers, as to the health hazard 
involved in the cigarette habit which broadcast facilities 
are encouraging them to adopt and continue, we think that 
any injury to the affected industries is outweighed by the 
danger of irreparable injury to the public. Indeed, if our 
ruling will contribute to the avoidance of one untimely 


31 As set forth in par. 43 above, we agree with the CBS position that 
licensee responsibilities under the Fairness Doctrine, in this as in other areas, 
should not be subject to per se guidelines, ratios or other rigid rules pre- 
scribed by the Commission. Accordingly, we would not undertake rule making 
to prescribe such standards in the absence of some compelling showing leading 
us to revise our present judgment (sce paragraph 43) and to conclude that 
rule making in this particular area would be appropriate and would serve 
a useful purpose. 
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death, the public interest would not be served by any delay 
in its effectiveness. 


60. In connection with this latter point, we have taken 
into account the further studies which have been under- 
taken since the Advisory Committee Report by persons 
competent in this field. Most important, of course, is the 
recent HEW Report of July 12, 1967 (already discussed 
in par. 33 and since confirmed and amplified in its Report 
of August , 1967). We shall therefore note here other 
pertinent studies. In February 1966 Dr. E. Cuyler Ham- 
mond’s study for the National Cancer Institute made the 
first large scale survey of women cigarette smokers. His 
study showed that such women’s death rate from heart 
disease and lung cancer were twice that of non-smokers.** 
In May 1966 Dr. Green of Harvard University reported 
experiments with rabbits proving cigarette smoking can 
cause many lung and throat ailments.** Roswell Memorial 
Institute announced in August 1966 a report finding filter 
tips of several cigarette brands ineffective in screening out 
harmful tars and nicotine. This report acknowledged that 

some filters were better than others, but asserts 
854 that none protects smokers.% A study by the Public 

Health Service and the American Cancer Society 
reported in October 1966 that a five year study of Seventh 
Day Adventists in California, comparing death rates of 
11,071 male Adventists who do not smoke and the general 
male California population, showed one-sixth as many lung 
cancer deaths and one-third as many deaths from all 
respiratory diseases among Adventists as among the total 
male population.* Also in October 1966, a Louisiana State 
University five-year study, financed partly by the Tobacco 
Research Council, reported findings of a relationship be- 


32 New York Times, February 23, 1966, 41:8. 
33 New York Times, May 2, 1966, 39:1. 

34 New York Times, August 30, 1966, 1:7. 

35 New York Times, October 12, 1966, 54:1. 
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tween cigarette smoking and hardening of the arteries in 
the heart.** Just recently, in a formal report to the Presi- 
dent, it was stated by Dr. Kenneth M. Endicott, Chief of 
the National Cancer Institute, that ‘‘lung cancer—which 
will kill more than 50,000 Americans this year—can be 
brought under control because it is clearly caused by en- 
vironmental factors—chiefly cigarettes.”? The President 
was also advised that ‘‘lung cancer has reached epidemic 
levels in men and may soon do so in women.’? 37 


61. As stated in our ruling, of most serious concern to 
the Commission are statistics as to the correlative rise 
in cigarette consumption and teenage smoking. In January 
1966 the Department of Agriculture in a public report en- 
titled, ‘‘Tobacco Situation’’, announced that 1965 had been 
a record year for cigarette consumption.** The reason 
given by the Surgeon General for the increase was new 
smokers, not the increased use of tobacco by the then- 
current smokers.” In July 1966 Surgeon General Stewart 
reported, based on American Cancer Society and Public 
Health Service surveys, that one-half of American teen- 
agers are regular smokers by age eighteen, despite two 
and one-half years of intensive educational efforts.” In 
October 1966 the Rand Youth Poll, conducted by the Youth 
Research Institute, released findings that teenagers smoke 
ten million cigarettes per week, that 53 percent of all 16-19 
year olds are smokers, and that this represents a rise of 
4 percent in this age group during the almost three year 
period since the Advisory Committee’s Report.’ In No- 
vember 1966 the American Cancer Society noted a six-year 


36 New York Times, October 22, 1966, 20:2. 

37 The Washington Post, July 22, 1967, 2:1. 
88 New York Times, January 2, 1966, IV, 7:1. 
39 New York Times, January 11, 1966, 9:1. 

40 New York Times, July 17, 1966, IV, 10:1, 
41 Advertising Age, October 31, 1966. 
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study by Dr. E. Cuyler Hammond showing a marked drop 

in cigarette smoking among older people and a rise 
855 in consumption by young people.** In December 

1966 the Agriculture Department announced that 
Americans had once again set a new record for total con- 
sumption of cigarettes per year.’ In light of the statistics 
concerning teenage smoking, this increase in consumption 
appears correlated to the increase in population which 
occurs through the increase in youthful persons. 


62. We wish to make it clear that this Commission is 
not the proper arbiter of the scientific and medical issue 
here involved and of course has not sought to resolve that 
issue. We have cited the reports in question because they 
establish (i) that here is a most substantial controversial 
issue of public importance, which must be fairly aired to 
the American people, and (ii) that because of the serious- 
ness of the issue to the health of the people, a stay is 
patently inconsistent with the public interest. We recognize 
that there are countering efforts and arguments put forth 
particularly by the tobacco industry; there are also new 
and continuing developments in this field. See Hearings 
before the Consumer Subcommittee of the Senate Com- 
merce Committee to review progress being made toward 
development and marketing of a less hazardous cigarette. 
We have not gone into detail on these matters, because 
they do not alter the two crucial findings set forth above. 


63. As stated, this Commission agrees with the crucial 
point set forth in the concluding paragraph of the recent 
F.T.C. Report (see par. 34). In view of the Congressional 
action, the Government and private reports, we conclude 
that a stay of our action would be contrary to the public 
interest. Licensees must therefore abide by the ruling, 
or seek judicial review of it (see Red Lion Broadcasting 
Company v. F.C.C. supra). (Even in the event of such 


42 New York Times, November 3, 1966, 41:1. 
48 New York Times, December 31, 1966, 4:6. 
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review, the ruling remains effective, absent entry of a 
Court stay.) 


II Conclusions 


64. There is, we believe, some tendency to miss the main 
point at issue by concentration on labels such as the 
specifics of the Fairness Doctrine or by conjuring up a 
parade of ‘‘horrible’’ extensions of the ruling. The ruling 
is really a simple and practical one, required by the public 
interest. The licensee, who has a duty ‘‘to operate in the 
public interest’? (§315(a)), is presenting commercials 
urging the consumption of a product whose normal use 
has been found by the Congress and the Government to 
represent a serious potential hazard to public health. Or- 
dinarily the question presented would be how the carriage 
of such commercials is consistent with the obligation to 
operate in the public interest. In view of the Legislative 
history of the Cigarette Labelling Act, that question is 
one reserved for judgment of the Congress upon the basis 
of the studies and reports submitted to it (except, of 
course, for whatever voluntary judgment the broadcasting 
industry might now make). But there is, we think, no 

question of the continuing obligation of a licensee 
856 who presents such commercials to devote a significant 

amount of time to informing his listeners of the 
other side of the matter—that however enjoyable smoking 
may be, it represents a habit which may cause or contribute 
to the earlier death of the user. This obligation stems not 
from any esoteric requirements of a particular doctrine 
but from the simple fact that the public interest means 
nothing if it does not include such a responsibility. 


65. In light of all the foregoing, we conclude and find: 


a. The ruling as to the applicability of the Fairness 
Doctrine to cigarette advertising is within the Com- 
mission’s legal] authority and discretion, and is in 
the public interest. 
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b. Petitioners have made no showing which warrants 
reconsideration and withdrawal of the ruling or the 
institution of rule making in this area. 


c. Petitioners have made no showing that relief, ex- 
cept as indicated in par. 6 above, is warranted or 
in the public interest; on the contrary, the grant of 
stay relief would be likely to cause irreparable harm 
to the public. 


AccorpinGiy, IT Is OrperEp, That the petitions and re- 
quests for reconsideration, rule making, and stay listed 
in paragraph 1 of this Memorandum Opinion and Order 
Are Dentzp, except to the extent that relief is granted 
herein pending publication of this Memorandum Opinion 
and Order in the Federal Register. 


Ir Is FurTHER ORDERED, That copies of this Memorandum 
Opinion and Order SHatt Be Mamep to all broadcast li- 
censees of the Commission. 


FreperaL Communications ComMiIssion* 


Ben F. Waple 
Secretary 
Attachment 


857 Appendiz A 
Background to 1965 Cigarette Labelling Act 


1. On January 11, 1964 the Report of the Surgeon Gen- 
eral’s Advisory Committee concluded that cigarette smok- 
ing contributes substantially to mortality from certain 
specific diseases and to the overall death rate. The Com- 
mittee recommended that ‘‘cigarette smoking is a health 
hazard of sufficient importance in the United States to 
warrant appropriate remedial action.’’ After the Report 
was issued, many groups private and public acted to pro- 
vide this ‘‘remedial action.”’ 


* See attached statements of Commissioners Loevinger and Johnson. 
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(a) The Tobacco and Broadcasting Industries 


2. Soon after the Advisory Committee’s Report, the 
tobacco and broadcasting industries reacted with voluntary 
measures to control the content of cigarette advertising. 
In January 1964 the Television Code Review Board and 
the Television Board of Directors of the NAB recom- 
mended and approved specific amendments to the Televi- 
sion Code. The amendments prohibited some types of 
cigarette advertising directed at young people and health 
claims in cigarette advertising? In June 1964 similar 
amendments were approved for the Radio Code These 

Code amendments were motivated by the Advisory 
858 Committee’s Report. In the words of the Tele- 

vision Code Review Board (Hearings, Senate Com- 
merce Committee on S. 559 and S. 547, 89th Cong., 1st 
Sess., pt. 1, p. 591): 


The board recognizes the burden of responsibility the 
report imposes on all television licensees in the area 


of cigarette advertising. Specifically, the board is 
concerned with the potential of cigarette advertising 
to give the false impression that cigarette smoking 
promotes health or physical well-being. 


1 Television Code, Section IV, Program Standards, Paragraph 12: 
Care should be exercised so that cigarette smoking will not be depicted 
in @ manner to impress the youth of our country as a desirable habit 
worthy of imitation. 

Television Code, Section IX, General Advertising Standards, Paragraph 7: 
The advertising of cigarettes should not be presented in a manner to 


convey the impression that cigarette smoking promotes health or is im- 
portant to personal development of the youth of our country. 


2 Radio Code I, Program Standards, Section H. 13: 
The use of cigarettes shall not be presented in a manner to impress the 
youth of our country that it is a desirable habit worthy of imitation in 
that it contributes to health, individual achievement, or social acceptance. 


Radio Code, Advertising Standards, Section C (g): 
The advertising of cigarettes shall not state or imply claims regarding 
health and shall not be presented in such a manner as to indicate to the 
youth of our country that the use of cigarettes contributes to individual 
achievement, personal acceptance, or is a habit worthy of imitation. 
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The Code Authority also made clear that regulation ini- 
tiated by the cigarette manufacturers was what they en- 
visaged. Thus the Authority provided that it would delay 
the issuance of general guidelines (interpreting the code 
amendments) which would assist advertisers and code sub- 
scribers in adhering to the television code restrictions, 
pending its determination of the implementation and effec- 
tiveness of the tobacco industry’s self-regulation. Id., at 
p- 592. 


3. In April 1964 the major cigarette companies an- 
nounced their agreement and adherence to a cigarette 
advertising code to impose standards and enforcement pro- 
cedures for the self-regulation of cigarette advertising. The 
code provided advertising standards which would be applied 
by an independent administrator who would survey the 
advertising and labeling of cigarettes in the United States, 
with the power to levy fines for any advertising or labeling 
which does not conform to the industry code standards. 
These standards are basically of three types. The first 
prohibits many types of cigarette advertising specifically 
directed at persons under 21 years of age. Another pro- 
hibits health claims, except in certain limited circumstances. 
The third type prohibits suggestions that smoking is es- 
sential to social prominence, distinction, success, or sexual 
attraction. Robert B. Meyner, the former Governor of 
New Jersey, is the first and current administrator for the 
code. In evaluating the effect of the code on cigarette 
advertising, Mr. Meyner said in a Senate hearing (id., at 
p. 568) that the character of cigarette advertising had been 
altered as a result of his enforcement of the code.* 


% However, we note the following exchange between Code Administrator 
Meyner and Senator Bass (id., at p. 581): 

‘*Senator Bass: * * * don’t you believe that the industry itself, with 
you as the administrator, don’t you believe that you ure capable of pro- 
tecting the health of the American public as far as advertising of cig- 
arettes is concerned? 
‘¢Code Administrator Meyner: I think you describe a responsibility that 
is greater than is set forth in the code, As the code sets it forth, I 
am trying to accept that responsibility .. .’’ 
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859 (b) HEW and Private Health Agencies 


4. The Department of Health, Education and Welfare 
(HEW) also took action after the Advisory Committee’s 
Report. On February 18, 1964, the Surgeon General, Luther 
Terry, convened a meeting of four voluntary agencies to 
discuss with them and other health agencies means of 
implementing the recommendations contained in the Ad- 
visory Committee Report. This meeting eventually re- 
sulted in the establishment of the National Interagency 
Council on Smoking and Health on July 9, 1965. The 
purposes of the Council are threefold: **(1) to use its 
professional talents to bring to the nation—particularly 
the young—an increasing awareness of the health hazards 
of cigarette smoking, (2) to encourage, support and assist 
National, State and local smoking and health programs, 
and (3) to generate and coordinate public interest and 
action related to this area of health.’? The membership of 
the Council includes thirteen private agencies and three 


Federal Government agencies (United States Public Health 
Service, United States Office of Education, and United 
States Children’s Bureau). 


9d. In 1964, the Public Health Service, which strongly 
endorsed the conclusions of the Advisory Committee’s Re- 
port, awarded 10 grants and contracts to support demon- 
strations and projects to design effective methods of reach- 
ing various population groups with the facts about smoking. 
The comprehensive educational campaigns, however, which 
the Public Health Service desired to start had to await 
appropriations forthcoming from the 89th Congress. The 
President’s Commission of Heart Disease, Cancer and 
Stroke recommended an appropriation of $10 million to 
educate the public on the health hazards of smoking and 
to provide a network of control clinics to assist those who 
desire to give up smoking. Two million dollars were forth- 
coming in the fall of 1965. 
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(c) The Federal Trade Commission 


6. As early as September, 1955 the Federal Trade Com- 
mission (FTC) had promulgated Cigarette Advertising 
Guides which, among other things, prohibited representa- 
tions in cigarette advertising or labeling which refer to 
either the presence or absence of any physical effects from 
cigarette smoking, or which made unsubstantiated claims 
respecting nicotine, tars or other components of cigarette 
smoke, or which in any other respect contain implications 
concerning the health consequences of smoking cigarettes 

or any advertised brand (F.T.C. Ann. Rept., 1960, 
860 p. 82). In 1960 the F.T.C. obtained agreement from 

leading cigarette manufacturers to eliminate unsub- 
stantiated claims of nicotine and tar content (Ibid.). 


7. Shortly after the issuance of the Advisory Committee’s 
Report the F.T.C., on January 18, 1964, initiated a Trade 
Regulation rule making proceeding concerning the adver- 
tising and labeling of cigarettes. On June 22, 1964, after 
examining the advertising, labeling and other promotional 
practices in the cigarette industry, the F.T.C. concluded 
that cigarette manufacturers should be required to make 
an affirmative disclosure of the potential hazard from 
smoking in labeling and advertising (29 F.R. 8325). The 
basis for its conclusion was twofold. First, the F.T.C. 
found that the consensus of medical and scientific opinion 
was that cigarette smoking is a significant cause of certain 
grave diseases and contributes to the overall death rate. 
Second, the F.T.C. found that methods by which cigarettes 
had been and were being sold to the consuming public— 
by means of labeling and advertising which fails to dis- 
close the health hazards of cigarette smoking—were decep- 
tive and unfair to consumers under settled legal principles 
governing truth and fairness in advertising. The rule 
would have required that each cigarette package bear a 
warning statement by January 1, 1965. Also, if the warn- 
ings on the package together with such voluntary adver- 
tising reforms as the industry might have undertaken in 
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the interim, had failed to change the circumstances leading 
to the F.T.C.’s findings, the rule would have then required, 
in addition, warnings in all cigarette advertising by J uly 
1, 1965. 


8. On September 3, 1964, at the request of Chairman 
Harris of the House Commerce Committee, the F.T.C. 
extended the effective date of the rule for both packaging 
and advertising warnings to July 1, 1965 (29 F.R. 15570). 
Chairman Harris stated that he had requested such action 
because testimony which he had received during his Com- 
mittee’s Hearings in June and July, 1964 indicated that 
the validity of the trade regulation rule would be challenged 
in the courts, that judicial review could delay the enforce- 
ment of the labeling requirements for a considerable period 
of time, and that the enactment of legislation in this area 
by the Congress could very well eliminate this delay. The 
F.T.C, rule never went into effect because Congress enacted 
the Cigarette Labeling Act. 


861 Concurring Opinion of Commissioner 
Loevinger 


In the Matter of Cigarette Advertising Ruling 


* * * 


I coneur with great doubt and reluctance in the Com- 
mission ruling that broadcast licensees presenting cigarette 
advertising must also present warnings of the health 
hazards of cigarette smoking. I concur because the result 
seems to me to be socially and morally right. I have 
doubts that the action is procedurally and substantively 
consistent with controlling legal rules. I am reluctant 
because of concern that this action may represent a sub- 
jugation of judgment to sentiment. Briefly these are my 
views. 


Cigarette smoking is a substantial hazard to the health 
of those who smoke which increases both with the number 
of cigarettes smoked and with the youthfulness when smok- 
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ing is started. Cigarette smoking increases both the likeli- 
hood of the occurrence and the seriousness of the con- 
sequences of various types of cancer, of cardiovascular 
failures and of numerous other pathologies of smokers. 
These conclusions are established by overwhelming scien- 
tific evidence, by the findings of government agencies, and 
by Congressional reports and statute. 15 USC sec. 1331 
et seq. The evidence on this subject is not conclusive, 
but scientific evidence is never conclusive. All scientific 
conclusions are probabilistic. See Loevinger, Science and 
Legal Thinking, 25 Fed. Bar J. 153 (Spring 1965). Fur- 
thermore, law does not and cannot demand conclusive proof. 
Even in a capital case, the law requires only proof beyond 
a reasonable doubt. In an ordinary civil case or admin- 
istrative proceeding a mere preponderance of the evidence 
is sufficient to carry the day. The evidence as to the 
dangers of cigarette smoking to the smoker is clearly be- 
yond a mere preponderance and approaches proof beyond 
a reasonable doubt. This is the basic premise of my po- 
sition, as well as of the Commission position despite a rather 
feeble disclaimer that the Commission is not passing judg- 
ment on this issue. (par. 62) 


However, a burning conviction of good to be achieved 
or harm to be avoided neither establishes jurisdiction in 
a regulatory agency nor provides a sound legal guide to 
action. The instant proceeding illustrates the point. 


The Commission here was so eager to take its present 
position that it acted on a complaint against CBS without 
giving notice to CBS, without affording C'3S the oppor- 
tunity to comment or submit a statement to the Commis- 
sion directed to the issues under consideration, and without 

even bothering to secure or examine the text of the 
862 advertisements in question. Surprising though it 
may seem to those unfamiliar with administrative 
agencies, the Commission was not aware of these irregu- 
larities at the time of the initial ruling, and how they oc- 
eurred is more significant as a study of administrative 
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efficiency than as an issue of due process. It is enough 
to say that were the issue before us now merely the validity 
of the original letter to CBS these procedural defects would 
plainly invalidate the action. 


However, what the Commission is doing now is issuing 
& prospective, legislative-type rule relating to cigarette 
advertising and broadcasting. CBS has been entirely ex- 
onerated from any imputation of unfairness in its broad- 
casting regarding cigarettes. That ends the proceeding 
so far as CBS is concerned; so the absence of due process 
in handling that complaint is no longer significant. In 
its present action the Commission is exercising its quasi- 
legislative authority to make a prospective rule. It is 
acting on the material that has been submitted to it since 
the original letter to CBS, so it has before it a variety of 
differing views from many interested parties. I think 
it would be preferable to have oral argument on the pro- 
posed rule to give the Commission the advantage of the 
interchange and confrontation between advocates of op- 
posing views, and to permit the exploration of issues by 
direct questioning. But the refusal to hold such oral 
argument is not fatal and does not preclude legislative- 
type action. 


Despite the reiterated certainty of the Commission opin- 
ion, doubts remain as to the legal authority of the Com- 
mission. Repetitious reference to the ‘*public interest’’ as 
establishing whatever conclusion is contended for is no 
more than question-begging. The “‘publie interest’’ is a 
judgment encompassing whatever the person making the 
judgment deems to be socially desirable. See dissenting 
opinion in Regulation of CATV Systems, 6 FCC2d 309, 
330, at 335 et seq. (1967) ; Loevinger, Regulation and Com- 
petition as Alternatives, 11 Antitrust Bulletin 101, 129 
et seq. (1966) ; Schubert, The Public Interest (1960). The 
Commission believes, and I concur, that it is socially de- 
sirable to discourage, rather than encourage, smoking by 
people, especially young people. 


96 


But the Commission has not been given a roving mandate 
by Congress to do whatever it may regard as socially de- 
sirable (i.e. ‘‘in the public interest’’). On the contrary, it 
has been established by Congress with a limited jurisdiction 
and can act only within the power delegated to it by Con- 
gress, which means that it cannot act without some definite 
statutory basis. 


The Commission opinion rests the present action on the 
Fairness Doctrine. This is a rule that broadcast licensees 
must afford reasonable opportunity for a discussion of con- 
flicting views on issues of public importance. This principle 
was first developed on the basis of the statutory licensing 

power as to broadcasters, Editorializing by Broad- 
863 cast Licensees, 13 FCC 1246 (1949), and was recog- 

nized by reference in a 1959 amendment to section 
315. 47 USC sec. 315. The context of both sources refers 
to ‘‘news’’ and the basic Commission opinion also refers 
to ‘‘commentary’’ and ‘‘discussion of public issues’’. 
Neither contains the slightest suggestion that the principle 


has anything to do with advertising, and that conclusion 
is most dubious. 


Further, I am concerned that extension of the Fairness 
Doctrine to advertising is likely to lead either to its at- 
tenuation to the point of ineffectiveness or its broadening 
to a scope that is wholly unworkable. No matter what the 
Commission now says about the distinction between ciga- 
rette advertising and other types of advertising, it is estab- 
lishing the principle that the Fairness Doctrine applies to 
commercial advertising, as distinguished from paid political 
broadeasting. The Commission will be hard pressed to find 
a rational basis for holding that cigarettes differ from all 
other hazards to life and health. Contrary to the argu- 
ment in the Commission opinion (par. 46), the ‘‘normal 
use’’ of automobiles does pose a health hazard, polluting 
the atmosphere to a degree that is dangerous not only to 
those using the automobiles but, even worse, in some locali- 
ties to everyone, including infants and invalids. The Com- 
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mission will also find itself embarrassed when, as will surely 
happen, the cigarette companies demand time from some 
broadcaster who refuses to carry cigarette advertising but 
presents “‘public service messages’? warning against the 
dangers of cigarette smoking. Having declared this to be 
a “‘controversial issue of public importance’’, the Commis- 
sion will be bound to require that the viewpoints of those 
manufacturing and selling cigarettes are afforded access 
to broadcasting facilities. 


The Commission opinion does contain findings that might 
support the result reached. Paragraph 37 finds that ciga- 
rette advertising expressly represents smoking as desirable 
and implicitly represents that it involves ‘‘relative safety’’ 
or “‘relatively little risk’’. This finding is corroborated by 
common experience and by scientific investigation. See 
Preston, Logic and Illogic in the Advertising Process, 44 
Journalism Q. 231 (Summer 1967). In view of the clear 
weight of scientific evidence and official findings on this 
subject, this means that cigarette advertising constitutes 
both implicit misrepresentation and concealment of a ma- 
terial fact, if the health hazards are not disclosed by the 
seller. It is elementary law that the supplier of a chattel 
is bound to disclose its latent dangers to prospective users. 
Restatement of the Law, Torts 2nd, sec. 388. There is 
sound statutory and precedential authority for Commission 
action to prevent false representations on the broadcasting 
media. 18 USC sec. 1343; KWK Radio, Inc., 34 FCC 1039 
(1963), 111 AppDC 144, 337 F2d 540 (1964), cert. den. 380 
US 910 (1965) ; Loevinger, The Issues in Program Regula- 
tion. 20 FCBA J 3 (1966). 


864 The normal remedy for such misrepresentation or 

concealment would be either to forbid the advertis- 
ing altogether or to require that it carry adequate disclosure 
of the material facts. There are two reasons precluding 
such Commission action. First, the Commission has no 
authority over advertisers as such. Second, the 1965 Ciga- 
rette Labeling Act apparently forbids such action. 
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The first reason is easily surmounted. The Commission 
has held that a broadcast licensee must take reasonable 
measures to prevent the use of his licensed facilities for 
public deception. KWK Radio, Inc., supra. The applica- 
tion of this principle to the present situation suggests a 
means of achieving the result reached here within the limits 
of statutory authority and without doing violence to the 
Fairness Doctrine. The second reason is more difficult. 


The Commission opinion recognizes the Cigarette Label- 
ing Act as a substantial argument against the present ac- 
tion, since it devotes a large part of the discussion to it. 
(pars. 15 through 35 and Appendix A). By reading the 
terms of the Act very literally and the presumed purposes 
of the Act very loosely, the opinion concludes that the 
present ruling is not precluded by the Act but rather imple- 
ments the policy of the Act. The opinion offers a mass of 
detail in support of this conclusion, but a review of the 
relevant points casts some doubt. In several messages to 
Congress prior to passage of legislation on this subject and 
during consideration of such legislation, the FCC stated 
that its authority is limited to the broadcasting field and 
that it believed that cigarette advertising should be regu- 
lated on a ‘‘broad, across-the-board basis’’. (par. 31). 
After receiving several such messages from the Commis- 
sion, Congress in 1965 passed an act expressly stating: “‘It 
is the policy of the Congress, and the purpose of this 
chapter, to establish a comprehensive Federal program to 
deal with cigarette labeling and advertising with respect 
to any relationship between smoking and health, * * *”’ 
15 USC see. 1331. This was clearly the ‘‘broad, across- 
the-board’’ regulation which the FCC had suggested, and 
Congress surely was warranted in assuming that the FCC 
would not undertake to exercise its limited jurisdiction 
in a ‘‘piecemeal’’ attack upon the problem. 


Nevertheless, the Commission opinion argues that FCC 
action is not precluded for several reasons. The opinion 
says that conditions have changed because the FTC is not 
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undertaking the comprehensive regulatory plan which it 
formerly proposed. (par. 32). But the reason for this 
is that the FTC plan was expressly forbidden by statute, 
and thus the only change in circumstance is the passage 

of the statute which limits, rather than extends, ad- 
865 ministrative authority to act in the field. The opinion 

also concludes that the terms of the Cigarette Label- 
ing Act do not prohibit the present ruling because the Act 
refers only to statements made ‘‘in advertising’? and not 
to statements made ‘‘because of the advertising’’ of ciga- 
rettes. (par. 16a, 23). However, the Act prescribes the 
form of health warning that is required on cigarette pack- 
ages and explicitly provides that no other statement re- 
lating to health and smoking shall be required on cigarette 
packages or in cigarette advertising. If the Act is read 
as literally as the Commission opinion construes it, then it 
does not preclude the total prohibition of cigarette adver- 
tising, either altogether or in the broadcasting media. The 
opinion states that this would be inconsistent with the Act 
(par. 15) although there is no specific provision of the Act 
relating to this, any more than there is a specific provision 
relating to statements to be required ‘‘because of”’ cigarette 
advertising. The Commission opinion does not explain why 
the Act is construed to permit one remedy but not another 
for misleading advertising, when neither is explicitly 
covered. Despite the profusion of detail and the length 
of the discussion the opinion does not come to grips with 
the issue posed by the Cigarette Labeling Act. The real 
reason for the Commission’s present action is that during 
the last several years the Commission has changed its 
‘“policy’’—that is, its collective opinion—on this subject 
and now believes that it should take whatever action it can 
take to combat the health hazard of smoking, especially by 
young people who are likely to be influenced by the broad- 
cast media. 


It seems to me that the construction of the Cigarette 
Labeling Act attempted in the Commission opinion is 
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strained and unconvincing. However, the basic difficulty is 
that Congress was obviously ambivalent on this subject 
and that there is no unequivocally clear Congressional in- 
tent to be derived from the Act or its history. It was 
a compromise between conflicting viewpoints which still 
have spokesmen who are heard in Congress. 


I am as persuaded as the Commission majority and its 
draftsmen that cigarette smoking is hazardous and injuri- 
ous to the health of smokers and extremely hazardous and 
injurious to the health of those who start smoking while 
young. Therefore I think it desirable that all legal and 
practical steps be taken to discourage smoking. I have 
serious doubts that the action taken now by the Commis- 
sion is legally sound or practically effective. I think that 
if we spent less effort and space in proclaiming the right- 
eousness of our purposes and objectives and more in careful 
and rigorous analysis of our procedures and of our legal 
jurisdiction and authority, and attempted greater specifica- 
tion of the scope and application of our ruling, we would 
be more convincing and more effective. 


866 Consequently, I am reluctant to concur because 

this ruling seems to be the result of sentiment rather 
than conviction. It is based on a strong feeling that the 
public, especially the younger members of the public, should 
be protected against enticement to smoke cigarettes, rather 
than upon a well reasoned conclusion that this is an effec- 
tive means of achieving that objective and that this ruling 
is soundly based on legal authority. My opinion cannot 
change the result, so all I can do is indicate the difficulties 
I see in this approach to the subject and the reasons that 
I have doubts, while confessing candidly that I put doubts 
aside and join, albeit reluctantly, in voting for the ruling 
here because of a strong feeling that suggesting cigarette 
smoking to young people, in the light of present knowledge, 
is something very close to wickedness. 
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867 Fairness and Cigarette Advertising 
[In the Matter of Television Station WCBS-TV. . . -) 
Concurring Opinion of Commissioner Nicholas Johnson 


I join the Commission’s decision to apply the Fairness 
Doctrine to the use of television and radio broadcasting 
to promote cigarette smoking. In view of Commissioner 
Loevinger’s concurring opinion, however, I believe some 
brief remarks are appropriate. 


With admirable honesty, Commissioner Loevinger has 
confessed to ‘‘doubts and reluctance’’ about our cigarette 
ruling. The issues he raises are provocative and signifi- 
cant. They touch on concerns which are, I believe, widely 
shared by members of the public. They inspire qualms 
about a case of landmark importance. I consider these 
doubts unwarranted. 


Commissioner Loevinger does not state flatly that he 
thinks the ruling unlawful. But he does cast grave doubt 


on its validity, for his dismissal of a number of arguments 
against the Commission’s position displays something less 
than full enthusiasm. For this reason, I feel obligated to 
set forth the simple logic behind my support for the de- 
cision. 


The decision takes as its major premise a factual asser- 
tion which is so trivial as to be beyond cavil. Advertising 
messages are part—an important and substantial 

868 part—of the information put before the public by 
television and radio broadcasting. Roughly one- 

third of radio’s hour is spot commercials. As such, adver- 
tising messages should no more be granted automatic 
immunity from considerations of fairness than any other 
category of advocacy. If an advertisement takes a position 
on an issue that is ‘‘controversial’’ and of ““publiec import- 
ance’’ then fairness—whether as a matter of Section 315, 
FCC regulations, or common decency—requires that an op- 
portunity be granted to ventilate opposing views. Com- 
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munications Act of 1934, as amended, 47 U.S.C. § 315(a) (4) 
(1964). Federal Communications Commission, Public 
Notice, Applicability of the Fairness Doctrine in the Han- 
dling of Controversial Issues of Public Importance, 29 Fed. 
Reg. 10415 (1964). 


The Commission’s minor premise seems equally hard to 
question. The issue of whether people ought to smoke 
cigarettes is a ‘‘controversial’’ issue, and it is one of “¢onb- 
lic importance.’’ It has been recognized as such by Con- 
gress, the Executive Branch, the Federal Trade Commission 
as well as the FCC, the scientific and educational com- 
munity, and the mass media. Millions of Americans smoke. 
Commissioner Loevinger agrees with the by now quite im- 
pressive evidence that they thereby incur grave risks of 

impairing their health and shortening their lives. 
869 Broadcasters licensed by this Commission to serve 

the public interest devote significant amounts of 
their prime time to encouraging Americans to incur those 
risks. Given this set of circumstances, it is the minimum 
obligation of this Commission to see to it that a fair oppor- 
tunity exists to present the other view: the warnings of 
those responsible citizens who believe cigarette smoking to 
be a dangerous and insidious habit. 


Commissioner Loevinger does not explicitly dispute this 
line of reasoning. But he cautions against such an interpre- 
tation of the Fairness Doctrine by advancing what lawyers 
call a ‘‘slippery slope’’ argument. If the Commission 
brands cigarette advertisements controversial issues of 
public importance, he says, virtually all advertising will be 
covered by the logic of that decision. No one will know 
where to draw the line. Now, it is certainly true that it 
is no easy matter to decide what is and what is not a 
controversial issue of public importance. But that difficulty 
is one with which the Commission must live, whenever it 
confronts a fairness case. The fact that this particular 
case happens to involve paid commercial announcements 
does not make it unique in that respect. The slippery 


103 


slope argument states, in essence, that the logic of this 
decision, however justified on the facts before us, could 
be extended to other, more questionable, cases. Of course, 

this is right. This decision could be extended to 
870 other situations. But the fact is that all the hypo- 

thetical cases brandished by Commissioner Loevinger 
are more questionable than this one. By drawing the line 
at cigarette advertising we have framed a distinction fully 
as sound and durable as those in thousands of other rules 
laid down by courts every day since the common law 
system began. 


Finally, Commissioner Loevinger broaches the argument 
that Congress may have intended to preclude FCC regula- 
tion of cigarette advertising when it passed the Cigarette 
Labeling Act. With all respect, I consider such a sweeping 
intrepretation of that statute (which Commissioner Loe- 
vinger himself seems disinclined to accept) altogether mis- 
guided. It seems to me to reflect a very limited view of 


the relationship between particular Congressional actions 
and administrative agencies charged with enforcing estab- 
lished public policies of great significance. 


This Commission has few, if any, responsibilities to the 
people of America greater than its duty to ensure that its 
licensees act consistently with the dictates of the Fairness 
Doctrine. That doctrine ensures that the most powerful 
medium of mass communication in our society does not 
stifle competition in the market place of ideas. Had the 
Congress and this Commission not written this doctrine 

into statutory and regulatory prescription, early in 
871 the history of the Communications Act of 1934, the 

Supreme Court might well have felt obligated to 
make the requirements of fairness a matter of constitu- 
tional law. For fairness plainly deals with issues of consti- 
tutional dimension. 


In view of the stature of the Fairness Doctrine, we would 
be underestimating our obligations as members of this 


104 


Commission if we concluded that the Cigarette Labeling 
Act tied our hands in the present case. I agree with the 
Commission that our action here is entirely consistent with 
the regulatory design created by that Act. But even if I 
shared Commissioner Loevinger’s conclusion that the Act 
is ambiguous, it would not alter my view of this issue. 
Elemental principles of public law dictate that forces within 
the legislature cannot override a major national policy, 
unless they persuade a majority of the legislature to in- 
hibit the application of that policy with clarity if not ex- 
plicitly. In plain political terms, if there was ‘‘ambiva- 
lence’’ it means that a majority of Congress did not state 
an intention to immunize the advocacy of cigarette smok- 
ing from the requirements of the Fairness Doctrine. Thus, 
the Commission’s obligation to apply that doctrine accord- 
ing to its inherent logic remains in force. 


In conclusion, I would like briefly to express my personal 
regret at the seeming reluctance of some broad- 
872 casters to accept the spirit of the fairness doctrine 
and this ruling. There is no social force more power- 
ful than broadcasting today. If popular support is to be 
sustained for industry programming relatively unfettered 
by governmental restraint—which I encourage—the broad- 
casters must not only act responsibly but appear to act 
responsibly. Nothing contributes more to the appearance 
as well as the reality of responsible broadcasting than the 
Fairness Doctrine, and the FCC’s enforcement of that 
doctrine. The broadcaster need not withstand alone both 
the charge that he has been unfair and that he has been 
unilaterally irresponsible in the self-evaluation of others’ 
charges of his unfairness. He can point to the FCC, its 
procedures for evaluating such complaints, and its judg- 
ments on his behalf. Indeed, if the Fairness Doctrine and 
procedures did not exist I would think the broadcasters 
would be the first to urge their creation. 


Note that, for a variety of reasons, the FCC has not 
banned cigarette advertising from broadcasting. Our ac- 
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tion today simply requires broadcasters—public licensees 
charged with operating ‘‘in the public interest’’—to afford 
opportunity for fair response to the appeals of cigarette 
commercials. It is a mild form of regulation. It will have 
little, if any, impact on the advertising revenues of station 
owners and networks. It will increase the amount of public 
service time for which they may take credit, 


873 Unfortunately, it will probably also do little to 

brake the still-climbing rate of cigarette consumption 
by Americans, especially our young people—who see, on 
the average, at least one television program every day 
sustained by commercials associating cigarette smoking with 
adulthood and other goals of youth. FTC Commissioner 
Elman has estimated that some 300,000 Americans die 
prematurely each year because of their affection for cig- 
arettes. Given these facts I should think broadcasters 
would want to give far more serious consideration than 
they have to a voluntary ban on the carriage of cigarette 
advertisements. 


For, once again, it is the appearance as well as the reality 
that moves men’s souls. And, unfortunately from the 
standpoint of the broadcasters’ relations with their publie, 
broadcasting’s encouragement of cigarette consumption is 
an issue wrapped in profits as well as propriety—indeed, 
roughly $200 million of advertising revenues a year. For, 
whether or not the judgment be warranted, association with 
profitable enterprise dependent upon the promotion of 
disease, death, dismemberment or degradation of one’s 
fellow man—especially children—has historically been 
viewed in most human societies with even less charity than 
the senseless criminal act which produces the same end. 

It is true that $200 million is not an insignificant 
874 amount of money voluntarily to forego. But, espe- 

cially if its loss is ultimately inevitable anyway, it 
may be far cheaper in the long run to gain the goodwill of 
voluntary forebearance than to risk forever tainting the 
good name of American broadcasting. 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 


FCC 67-1074 
5284 
September 21, 1967 


IN REPLY REFER TO: 
3300 


Mr. Thomas J. Dougherty 
Assistant Secretary 
Metromedia, Inc. 

5151 Wisconsin Avenue, N.W. 
Washington, D:C. 20016 


In re: Applicability of the Fairness Doctrine to 
Cigarette Advertising (RM-1170) 


Dear Mr. Dougherty: 


This is in response to your letter of September 15, 1967, 
seeking clarification of one aspect of the Commission’s 
recent ruling on the applicability of the Fairness Doctrine 
to cigarette advertising (FCC 67-1029). Specifically, you 
inquire whether the presentation of health hazard program- 
ming, in line with the Commission’s ruling, in turn gives 
rise to an obligation to afford time to the viewpoint of 
spokesmen for the cigarette advertisers to rebut such pro- 
gramming, and in this connection request clarification of 
paragraph 38 of our September 8 ruling, and specifically 
the following sentence: ‘‘The Fairness Doctrine affords 
an avenue for presenting in regular program time the view- 
point of responsible spokesmen for the cigarette adver- 
tisers in rebuttal to any health hazard claims made in 
opposition to cigarette commercials.”’ 


In accordance with your request, we shall clarify this 
matter. The sentence quoted in your letter states our 
position inaptly and is withdrawn. 
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In the Editorializing Report, 13 FCC 1246, 1249, where 
the Fairness Doctrine is spelled out, we pointed out the 
licensees should devote a reasonable amount of time to 
the discussion of controversial issues of public importance 
to their area. Thus, tobacco organizations are, and have 
always been, free to approach broadcast licensees to pur- 
chase regular programming time or suggest sustaining 
roundtable or other programs to deal intensively with the 
issue of smoking and health, on the ground that it is one 

of importance to the licensee’s area. Whether such 
883 time is to be afforded is a matter within the discre- 

tion and judgment of the licensee, as in the case of 
other similar programming judgments. 


Your inquiry assumes that cigarette companies have pur- 
chased time on a station to present their commercials. We 
have held that these portray the use of the particular cig- 
arette as attractive and enjoyable and encourage people to 
smoke. We said (para. 37) : 


The June 30, 1967 F.T.C, Report amply documents its 
conclusion that cigarette commercials today still con- 
tain the two principal elements it found to exist in 
1964—a portrayal of the desirability of smoking and 
assurances of the relative safety of smoking (pp. 15- 
16). The F.T.C. states that desirability is portrayed 
in terms of the satisfactions engendered by smoking 
and by associating smoking with attractive people and 
enjoyable events and experiences and that by so doing 
the impression is conveyed that smoking carries rela- 
tively little risk (ibid.) . . . 


A licensee may choose to present regular programming 
dealing with the cigarette smoking issue, (e.g., roundtable 
discussions or documentaries), in discharge of its fairness 
obligation. See para. 42, FCC 67-1029. But in view of 
the above, it follows that whatever way is chosen (i.e., 
regular programming or health hazard announcements), a 
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licensee who has carried cigarette commercials has exten- 
sively covered one side of the issue on behalf of the cig- 
arette companies, so that when he presents a significant 
amount of time devoted to the other side (see our June 2 
ruling and paras. 43 and 50 of our September 8 ruling), 
he is under no obligation to present further materials on 
the first (pro-smoking) side requested by these companies 
or their spokesmen in your assumed case. Rather, in the 
circumstances, whether time is afforded for the presenta- 
tion of such additional material by these companies is a 
matter within the discretion of the licensee in determining 
whether further discussion of the ‘‘pros and cons’”’ of 
this issue is called for. 


884 We hope that the foregoing general material clari- 

fies this matter and will be helpful to you. Any 
specific ruling would of course be made only in the context 
of a particular factual situation. 


By Dmecrion oF THE Commission 
Ben F. Ware 
Secretary 


ConcuRrRING STATEMENT OF COMMISSIONER LEE LOEVINGER 


I concur in deletion of some inapt and unfortunate lan- 
guage from the Commission opinion of September 13, 1967, 
regarding cigarette advertising. However, since the Com- 
Mission opinion is confused, ambiguous, loosely reasoned 
and certain to engender difficulties, as stated in my con- 
curring opinion of that date, I think it would be preferable 
to withdraw the Commission opinion and issue one less 
prolix and logically more rigorous to deal with this subject. 
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THE TOBACCO INSTITUTE, INC. 
1735 K STREET, N. W. 
WASHINGTON, D.c. 20006 
296-8434 
October 20, 1967 

Secretary 
Federal Communications 

Commission 
Washington, D. C. 20554 

Re: RM-1170: Petition for Reconsideration of Commis- 

sion Action Released September 22, 1967 


Dear Sir: 


Pursuant to Section 405 of the Communications Act of 
1934, as amended, 47 U.S.C. § 405, The Tobacco Institute, 
Inc., respectfully requests the Commission to reconsider, 
and on reconsideration to vacate, its action of September 
21, 1967 (FCC 67-1074), which was the subject of a Public 
Notice of September 22, 1967, and was published in the 
Federal Register of September 30, 1967 (32 Fed. Reg. 
13737), in which the Commission purported to “‘clarify”’ 
its Memorandum Opinion and Order in this proceeding 
(RM-1170) by withdrawing therefrom the following sen- 
tence: 


“‘The Fairness Doctrine affords an avenue of pre- 
senting in regular program time the viewpoint of re- 
sponsible spokesmen for the cigarette advertisers in 
rebuttal to any health hazard claims made in opposi- 
tion to cigarette commercials.”’ 


The Commission thus reversed its position and ruled that 
the presentation of programming asserting a health 
890 hazard in cigarette smoking does not impose any cor- 
responding obligation upon licensees to accord time 
for rebuttal of that viewpoint. 


1 
Interests of Petitioner 


The Tobacco Institute, Inc., a New York membership 
corporation, is a voluntary association of United States 
manufacturers of tobacco products, including domestic 
manufacturers of cigarettes for public sale. It submits this 
Petition in its own behalf and in a representative capacity 
in behalf of its members. The Institute was a participant 
in the earlier stages of this proceeding (RM-1170). 


The Institute itself and each member of the Institute 
is a ‘‘person aggrieved or whose interests are ad- 

891 versely affected by’’ the Commission’s ruling in the 
present matter,” and each is ‘‘likely to be financially 
injured’’ thereby.* The effect of the Commission’s ruling 
is to permit radio and television stations to present pro- 
gramming asserting that cigarette smoking may be hazard- 
ous to health without presenting the opposing viewpoint. 


The ruling may have an adverse effect on the sale of cig- 
arettes produced and sold by members of the Institute. In 
addition, since the ruling affects the public controversy over 
whether smoking may be hazardous to health, it necessarily 
affects the interests of the Institute and its members. 


1 The Institute has standing to challenge the Commission’s ruling. See 
National Motor Freight Traffic Association, Inc. v. United States, 372 U.S. 
246, 247 (1963) (upholding trade association’s standing to challenge ICC 
order affecting its members); Abbott Laboratories v. Gardner, 387 U.S. 
136 (1967) (upholding Pharmaceutical Manufacturers Association’s right to 
obtain preenforcement review of FDA order). The standing issue in the 
latter case is more fully discussed in the District Court’s opinion, Abbott 
Laboratories v. Celebrezze, 228 F. Supp. 855, 860-61 (D. Del. 1964). 


2 Communications Act of 1934, § 405, 47 U.S.C. § 405; FCC Rules and Reg- 
ulations, § 1.106(b). 


3 FCC v. Sanders Brothers Radio Station, 309 U.S. 470, 477 (1940); Philco 
Corp. v. FCC, 257 F. 2d 656, 658-59 (D.C. Cir. 1958) ; Metropolitan Television 
Co. v. United States, 221 F. 2d 879, 880 (D.C. Cir. 1955). See also Abbott 
Laboratories v. Gardner, 387 U.S. 136 (1967). 
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II 
Reasons for Granting the Petition 


While the Commission’s ruling purports merely to 
“‘clarify’’ its Memorandum Opinion and Order, the ruling 
actually makes a major substantive change in that Order. 
As adopted, released, and published by the Commission, 
that Memorandum Opinion and Order stated that licensees 

were required to present ‘‘the viewpoint of respon- 
892 sible spokesmen for the cigarette advertisers in re- 

buttal to any health hazard claim made in opposi- 
tion to cigarette commercials.’”’ The Commission has now 
reversed that part of its ruling. 


This new ruling of the Commission was made without 
any interested person’s having been given the opportunity 
to comment on the matter. The ruling was made in re- 
sponse to a letter from an individual broadcaster, and no 
one other than that broadcaster had any prior notice, or 
indeed any notice whatever, that a Commission volte face 


was in the offing. Petitioner submits that it is unlawful 
and administratively improper for this Commission to 
take this action—which vitally affects the industries con- 
cerned—in this offhand manner and particularly after peti- 
tions for judicial review had been filed. The ruling must 
be vacated in order that the Commission may receive the 
comments and views of all interested persons on this 
matter. 


The Commission’s determination that cigarette commer- 
cials contain health claims has no factual or legal basis. 
In any event, no basis exists for concluding that all cig- 
arette commercials contain health claims either with re- 
spect to cigarette smoking in general or with respect to 

smoking the particular brand advertised. Whatever 
893 claims are made in cigarette commercials in general 
or in any particular commercial is a factual question 
that cannot validly be resolved by the Commission on the 
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basis of unsupported conclusionary statements such as 
those contained in its Memorandum Opinion and Order and 
in the modification here concerned. 


In addition, since the Commission has ruled that the 
smoking and health question is a controversial issue of 
public importance within the meaning of the Fairness 
Doctrine, a licensee broadeasting asserted health hazard 
claims must present the differing views on this contro- 
versial issue of public importance, whether or not the 
licensee broadcasts cigarette commercials. The Commis- 
sion erred in ruling to the contrary. 


III 
Conclusion 


For the foregoing reasons, petitioner respectfully sub- 
mits that this Petition should be granted and that the 
Commission’s ruling should be vacated. 

Respectfully submitted, 
THE Topacco Instrrute, Inc. 


1735 K Street, N.W. 
Washington, D.C. 


By /s/ Franxury B. Drypen 
Franklin B. Dryden 
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894 VERIFICATION 


Crry or WASHINGTON 
District or CoLuMBIA 88. 


FRANKLIN B. Drypen, being first duly sworn, deposes and 
says that he is an official of The Tobacco Institute, Inc.; 
that he has read the foregoing Petition for Reconsideration 
and knows the contents thereof; and that he verily believes 
the facts stated therein to be true. 


/s/ FRaNKLIN B. Drypen 


Subscribed and sworn to before me this 20 day of 
October, 1967. 


/s/ Rocer E. SHELLY 
Notary Public 


My Commmission Expires: 
Mar. 31, 1968 


896 FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.c. 20554 


The Tobacco Institute, Inc. 
1735 K Street, N.W. 
Washington, D. C. 20006 


Attention: Mr. Franklin Dryden 


Dear Mr. Dryden: 


This is in response to your letter of October 20, 1967, 
petitioning for reconsideration of the Commission’s letter 
of September 22, 1967 to Metromedia, Inc. (FCC 67-1074), 
in response to Metromedia’s request for clarification of the 
Commission’s Memorandum Opinion and Order of Septem- 
ber 8, 1967 (FCC 67-1029) on the applicability of the Fair- 
ness Doctrine to cigarette advertising. Metromedia had 
inquired whether the presentation of health hazard pro- 
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gramming, in line with the Commission’s ruling, in turn 
gave rise to an obligation to afford time to the viewpoint of 
spokesmen for the cigarette advertisers to rebut such 
programming.’ The Commission’s letter to Metromedia 
clarified the matter by stating, in essence, that ““* * * a 
licensee who has carried cigarette commercials has exten- 
sively covered one side of the issue on behalf of the cig- 
arette companies, so that when he presents a significant 
amount of time devoted to the other side (see our June 
2 ruling and paras. 43 and 50 of our September 8 ruling), 
he is under no obligation to present further materials on 
the first (pro-smoking) side requested by these companies 
or their spokesman in your assumed case.”’ 


Asserting that the Commission’s letter (FCC 76-1074) 
represented a ‘‘major substantive change”’ in the Septem- 
ber 8th Order, rather than a clarification, you claim that all 
interested parties should have been notified and given an 
opportunity to present their views. You also assert that 


there is no basis for the Commission’s decision that ciga- 
rette commercials contain health claims, and further that 
stations which carry health hazard claims and no cigarette 
advertising are obliged to present pro-smoking material. 


897 Notwithstanding your contention, we believe that 

our letter to Metromedia did not constitute the type 
of action for which prior notice and an opportunity to com- 
ment was necessary or warranted. There was no com- 
plaint submitted in this matter nor any case or controversy 
before the Commission for determination, but simply a 
request by Metromedia for an explanation as to the in- 
tended meaning of one paragraph in our September 8th 
opinion. Nothing in the Commission’s rules or in its pro- 
cedures as to complaints under the ‘‘Fairness Doctrine”’ 


1In requesting clarification Metromedia pointed specifically to a sentence 
in para. 38 of the September 8th Memorandum Opinion and Order, and the 
Commission withdrew that sentence for the reason that it ‘‘states our position 
inaptly.’’ 
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requires that public notice be given prior to answering a 
request for clarification. In any event, our September 22nd 
letter to Metromedia was less than 30 days after our Memo- 
randum Opinion and Order of September 8th, and there- 
fore within the time period for reconsideration on the Com- 
mission’s own motion. Public N otice of the letter was given 
(32 F.R. 13737), and any interested person could properly 
seek reconsideration of the substance of our letter. 


With respect to your substantive objections, the conten- 
tion that cigarette commercials do not make any health 
claim was fully treated in our September 8th Memorandum 
Opinion and Order and in the September 22nd letter to 
Metromedia. We think further comment is unnecessary. 


The hypothetical situation of a station which presents 
health hazard claims but no cigarette commercials obvi- 
ously raises a factor different from that considered in our 
response to Metromedia, whose inquiry assumed that cig- 
arette commercials had been carried. Whether time must 
be afforded in the hypothetical circumstances you suggest 
is a matter which would be governed by the same principles 
as are applicable generally under the ‘‘Fairness Doctrine.’ 


In sum, we think that your letter does not present any 
arguments which warrant reconsideration of the letter to 
Metromedia. Accordingly, your request for reconsidera- 
tion is denied. 


By Dmection or THE Commission 


Ben F. Wartz 
Secretary 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA Crecuir 


Nos. 21,525, 21,526 


WTRE-TV, Inc., anp NatTionaL ASSOCIATION OF 
Broapcasrers, Petitioners, 


Vv. 


FeperaL COMMUNICATIONS COMMISSION AND UNITED 
Srates or America, Respondents. 


Prehearing Stipulation 


I. Counsel for the parties stipulate that the following 
issues are presented by the petitions for review in these 
proceedings : 

The Federal Communications Commission has ruled that 
radio and television stations that broadcast any cigarette 
commercials must broadcast on a regular basis material 
presenting the viewpoint that cigarette smoking may be a 
hazard to the smoker’s health. The issues presented by 
this ruling are: 


1. Whether this ruling is precluded by reason of the 
Federal Cigarette Labeling and Advertising Act and the 
congressional purposes and findings that underlie this 
statute. 


9. Whether the Commission’s ruling contravenes the 
First, Fifth or Ninth Amendments to the Constitution. 


3. Whether this ruling is in excess of the Commission’s 
statutory authority, constitutes an abuse of discretion, is 
arbitrary or capricious or is otherwise unlawful. 


4. Whether, in adopting this ruling, the Commission ob- 
served the procedures required by law. 


5. Whether, if the ruling is otherwise valid, the Com- 
mission erred in ruling further that licensees who broad- 
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cast cigarette commercials and who grant a significant 
amount of time to spokesmen for the view that smoking 
may be hazardous are not obligated to grant reply time to 
cigarette manufacturers. 


II. Respondents reserve the right to argue that certain 
of the matters raised by the above issues are barred from 
consideration by this Court under Section 405 of the Com- 
munications Act because not presented to the Commission. 


ITI. Counsel for the parties further stipulate that: 


1. Within three days after the filing of respondents’ 
brief, petitioners and intervenors in support of petitioners 
shall serve and file with the Clerk statements of the parts 
of the record they propose to print in the Joint Appendix. 


2. Within five days after the filing of the above state- 
ments, respondents and intervenors in support of respond- 
ents shall serve and file a statement of the parts of the 
record which they desire to have printed in the Joint 
Appendix and which are not included in the statements 
filed pursuant to paragraph 1 above. 


3. The Joint Appendix shall be filed at the same time as 
the reply briefs are filed, or in the event no reply brief 
is filed, within fifteen days after the filing of respondents’ 
brief. 


4. In preparing the briefs, the parties shall, when re- 
ferring to record material, indicate the page, or pages, in 
the original record where such material may be found. The 
pages of the Joint Appendix shall be consecutively num- 
bered and shall, in addition, bear appropriate record page 
numbers, so that the reference to the record material 
printed in the Joint Appendix may be found. 


[Signatures of counsel omitted] 


Jan. 5, 1968 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
SEPTEMBER TERM, 1967 


No. 21,525 & 21,526 
WTRE-TV, Inc., anp Nationa, ASSOCIATION OF 
Broapcasters, Petitioners, 
ve 


FeperaL ComMMUNICATIONS COMMISSION AND UNITED 
Srares or America, Respondents. 


Before: Burger, Cireuit Judge, in Chambers. 


Prehearing Order 
Counsel for the parties in the above-entitled cases hav- 
ing submitted their stipulation pursuant to Rule 38(k) of 
the General Rules of this Court, and the stipulation having 
been considered, the stipulation is approved, and it is 


Orperep that the stipulation shall control further pro- 
ceedings in these cases unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 


BRIEF FOR PETITIONER 


UNITED STATES COURT OF APPEALS 
DISTRICT OF COLUMBIA CIRCUIT 


JOHN F. BANZHAF III, 
Petitioner, 


v. 
FEDERAL COMMUNICATIONS COMMISSION 


and UNITED STATES OF AMERICA, 
Respondents. 


No. 21285 


THE TOBACCO INSTITUTE, INC., et al., 
Intervenors. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)- 
) ‘ 
) 


Petition to Review 
An Order Of 


The Federal Communications Commission 


John F. Banzhaf III 
1368 Metropolitan Ave. 
New York, N.Y. 10462 


STATEMENT OF QUESTION PRESENTED 


Assuming the correctness of the Commission's ruling 


that the fairness doctrine applies to cigarette advertisements 


and that broadcasters must therefore present countervailing 


messages about the health hazards of smoking, did the Commission 
nevertheless err as a matter of fact and/or law in holding that 
the time devoted to such countervailing messages need not be 
substantially equal to the time devoted to cigarette advertise- 


ments but must instead merely be "substantial?" 


JOHN F. BANZHAF IIT, 
Petitioner, 


Ve 
FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 

Respondents. 

THE TOBACCO INSTITUTE, INC., AMERICAN TOBACCO CO. 
BROWN & WILLIAMSON TOBACCO CORP., LARUS & BROTHER 
CO., LIGGETT & MYERS TOBACCO CO., PHILLIP MORRIS 
INC., R.J. REYNOLDS TOBACCO CO, UNITED STATES 
TOBACCO CO., and P. LORILLARD CO., 


Intervenors. ) 
CONSOLIDATED FOR ALL PURPOSES WITH: 


we ee Ne Ne A A 0 0 0’ 


WIRF-TV, INC., and NATIONAL ASSOCIATION OF 
BROADCASTERS , 

Petitioners, 

Vv. 

FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 

Respondents. 
SPARTAN RADIOCASTING CO., PALMETTO RADIO CORP., 
W.A.V.E., INC., WFIE, INC., WFRV, INC., INDIANA 
BROADCASTING CORP., GULF TELEVISION CORP., CORIN- 
THIAN TELEVISION CORP., GREAT WESTERN BROADCASTING) 
CORP. COLUMBIA BROADCASTING SYSTEM, INC., HEART ) 
DISEASE RESEARCH FOUNDATION, WLLE, INC., AMERICAN ) 
BROADCASTING COMPANIES, INC., NATIONAL BROADCAS- ) 
TING COMPANY, INC., THE TOBACCO INSTITUTE, INC., ) 
AMERICAN TOBACCO CO., BROWN & WILLIAMSON TOBACCO ) 


Ne Ne Oe 0 OW a a a’ 


CORP., LARUS & BROTHER CO., LIGGETT & MYERS TOBAC-) | 


CO CO., PHILLIP MORRIS INC., R.J. REYNOLDS TOBACCO) 

CO., UNITED STATES TOBACCO CO., and P. LORILLARD  ) 

CO.; JOHN F. BANZHAF IIT, ) 
Intervenors. 


ee ee ; 
THE TOBACCO INSTITUTE, INC., AMERICAN TOBACCO CO.,) 
BROWN & WILLIAMSON TOBACCO CORP., LARUS & BROTHER) | 
CO., LIGGETT & MYERS TOBACCO CO., PHILLIP MORRIS 
INC., R.J. REYNOLDS TOBACCO CO., UNITED STATES 
TOBACCO CO., and P. LORILLARD CO., 

Petitioners, 


Ve 
FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents. 
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No. 


No. 


No. 


21285 


21525-6 


21577 


JURISDICTIONAL STATEMENT 
This is an action to review an order of the Federal 
Communications Commission. This court has jurisdiction under 


47 U.S.C. § 402(a), 28 U.S.C. § 2342, and 28 U.S.C. § 2112. 


STATEMENT OF CASE 

In response to petitioner's complaint, the Commission 
ruled that the fairness doctrine applies to cigarette advertise- 
ments and that broadcasters must devote time to presenting the 
other side of this controversial issue of public importance. 
However, the Commission expressly ruled, both in its initial 
decision and in its later refusal to reconsider, that the appli- 
cation of the doctrine to cigarette advertisements does not re- 
quire that the time devoted to the other side of the issue be 
substantially equal to that devoted to the cigarette advertiee- 


ments but may instead merely be substantial. 


SUMMARY _OF ARGUMENT 
I. The rationale and public policy underlying the fairness 
doctrine can be satisfied with respect to the issue of smoking 


only if the time required to be devoted to anti-smoking discussions 


is substantially equal to that devoted to cigarette advertising. 


II. Furthermore the subject matter and method of presentation 


of the pro-smoking material makes a "substantially equal time” 


rule practical and easily observed and enforced although it might 


not be for many other fairness doctrine issues. 
III. The overwhelming public importance of the smoking issue, 

both in terms of the individual and of society as a whole, requires 

that trustees of this vital public resource (the airwaves) adhere to 


and observe higher standards of conduct than with other fairness 


doctrine issues. 


ARGUMENT i 


oo The rationale and public policy underlying the fairness 
doctrine is that with respect to issues of extreme public interest 
and importance the public must be informed so that each member may 
be able to make an informed decision. For a number of reasons this 
objective can be achieved with respect to the issue of cigarette 
smoking only if substantially equal time is devoted to both sides 
of the issue. 

Of critical importance is the nature of the audience 
which appears to be most seriously effected by the competing dis- 


cussions of the issue. Unlike most fairness doctrine issues which 


are addressed to and of principal importance to mature adults who 


will make their decisions in their roles as citizens and voters, 
this issue of whether or not to smoke is of particular importance 
to youngsters, some 4000 of whom take up the habit évery day. 


| 
Unlike adults, most youngsters are not regular readers of newspapers 


or news magazines and a great number depend on radio and T.V. as 


their primary source of information and news. Thus, since the 


audience most seriously effected by the discussions of the smoking 
issue rely so havily on the broadcast medium for information, the 
burden to present the other side of the issue is correspondingly 
increased. 

A second important factor is the nature of the appeals 
being made. Unlike most fairness doctrine issues, the problems 
here is that appeals will be made and decisions reached primarily 
on the basis of emotional factors. Cigarettes are sold not be a 
factual discussion of their advantages but rather by associating 
them with favorable emotional images. Thus the problem is not one 
of assuring that youngsters "know" each important fact about the 
health hazards but rather that these facts be presented effectively 
and forcefully to them over a medium capable of competing with the 
audio and visual images created by broadcast advertisements. This 
cannot be accomplished where there is a large preponderance of one 
view but can only be achieved where both sides have equal access 
to the two most effective means of persuasion in this area; radio 
and television. 

A third important factor is the mental processes of the 
audience most seriously effected by cigarette commercials. Child- 
ren are less capable than adults of distinguishing fact from inven- 


tion and image from reality; they are also less capable of resisting 
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appeals made on an emotional level. For these reasons they are 
more apt to be persuaded by the mere act of repetition and to 
reach decisions on the quantity rather than on the merits of the 
competing discussions. For all of these reasons a requirement of 
anything less than substantially equal time will not serve the 
public policy underlying the fairness doctrine nor satisfy the 


| 
public interest, convenience, and necessity which the Commission 


is required to enforce. 


II. Unlike the situation with respect to most other issues, 
the application of the fairness doctrine to the issue of smoking 
permits the application, observation, and principled enforcement 
of a "substantially equal time" rule. Thus, although such a rule 
may not be practical or workable with respect to many other issues, 
these problems should not be used as arguments against its appli- 
cation where it is so clearly called for. | 

One reason why a "substantially equal time" rule is 
difficult to apply to many fairness doctrine issues ‘is the problem 
of measuring the time devoted to the discussion of each side. For 
example a T.V. documentary on slums presents many minutes of on-the- 


scene motion pictures without narration, or the coverage of a press 
| 


conference may include questions or comments from the floor which 


detract from the speakers presentation. In each case it would be 


diff$icult to determine how much time was devoted to a “discussion” 


of the controversial issue. However, in the case of cigarette ad- 
vertisements, it may be safely presumed that every second of broad- 
cast time which the sponsor’ pays for and has complete control over 
is being used to put his message across as forcefully as possible. 

Another problem with applying a "substantially equal time" 
rule to many fairness doctrine issues is the problem of gauging the 
intensity of discussion on each side. If one assumes that an unnar- 
rated T.V. picture of slum conditions or children suffering from 
hunger is a "discussion" of one side of an issue (which would also 
presumably be the case with any staged dramatization), is it more 
or less effective than an equal amount of time devoted to a debate 
or a prepared spoken presentation? With respect to the issue of 
smoking this problem is not present because it may safely be assumed 
that each side will plan its presentation for maximum effectiveness 
within the time spot allotted, using whatever method of presentation 
it finds most effective. 

A final argument often used against a "substantially 
equal time" rule is the difficulty of maintaining the appropriate 


records. However, cigarette advertisements are already required 


to be noted in a station's log and are also recorded in its finan- 


cial records. Thus either the station itself or the Commission 
could easily determine the time allotted to each side of the issue. 
In summary then, the major arguments which have usually been used 


against a "substantially equal time" rule do not apply to the issue 


of smoking. Other decisions should therefore not be viewed as 


precedent to the contrary. 
| 


III. The issue of whether or not to smoke is immesurably more 
important than almost all other fairness doctrine issues because 
the decision which will be made by each viewer or listener directly 
involves the likelihood of death and/or disability. From an indiv- 
idual standpoint it may literally be a life and death decision; 
from the point of view of society uninformed decisions currently 
give rise to the greatest health hazard in the country today and 
result in untold loses in terms of time, money, productivity, and 
lives. Broadcast licensees are trustees of a very valuable public 
resource which they are required to operate in the public interest. 
A trustee of a minor who took advantage of this trust relationship 
to persuade the minor to ingest a dangerous and harmful substance 
would not doubt be stripped of his trust if not placed in jail 
because of the very high duty and standard of care he owes to his 
ward. Trustees of the radio and T.V. spectrum owe their benefi- 
ciaries the same high duty and standard of care; if there is any 
doubt as to whether viewers are being adequately informed of the 
dangers of smoking it should be resolved in their favor and not in 


favor of the trustees and their pocketbooks. : 


CONCLUSION AND PRAYER 


For all of the reasons advanced herein it is respectfully 
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| 
submitted that the court should rule that the application of the 


fairness doctrine to cigarette advertisements requires that sub- 


Stantially equal time be devoted to messages about the health haz- 


ards of cigarette smoking. 
Respectfully submitted, 


John F. Banzhaf III 
1368 Metropolitan Avenue 
New York, N.Y. 10462 
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BRIEF FOR RESPONDENTS 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,285 Nos. 21,525 & 21,526 


JOHN F. BANZHAF, III, WIRF-TV, INC., AND NATIONAL 
Petitioner, ASSOCIATION OF BROADCASTERS, 
v. | Petitioners, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION EDERAL CO N TIONS COMMISSION 
Respondents, Respondents, 
WIRF-TV, INC., AND NATIONAL ASSOCIATION HEART DISEASE RESEARCH FOUNDATION, 
OF BROADCASTERS, et al., 
AMERICAN BROADCASTING COMPANIES, INC.,) Intervenors. 
Intervenors. 


No. 21,577 


THE TOBACCO INSTITUTE, INCORPORATED, et al., 
Petitioners, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents. 


ON PETITION TO REVIEW ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


DONALD F. TURNER, HENRY GELLER, 
Assistant Attorney General, ee General Counsel, 
United States Court of Appoas 
GREGORY B. HOVENDON, or the Disect ot Go. + Oreul? JOHN H. CONLIN, 
Attorney Associate General Counsel, 
ERED SAN 2000 ee 
STUART F. FELDSTEIN, 


On LH. OF ProugWILLIAM L. FISHMAN, 
CLERK 


Counsel. 


Department of Justice ‘Federal Communications Commission 
Washington, D. C. 20530 Washington, D. C. 20554. 


STATEMENT OF QUESTIONS PRESENTED 


The issues in these consolidated cases, ds stipulated 


| 
and agreed to by the respective parties, are as follows: 


In Case No. 21,285: | 


1. Whether the Federal Communications Commission erred 
as a matter of fact and/or law in ruling that although the fairness 
doctrine applies to cigarette advertising it does not require that 
the broadcast time made available under the ruling be substantially 


equal to that devoted to cigarette advertising. 


In Case Nos. 21,525,526: 

1. Whether this ruling is preciuded by reason of the 
Federal Cigarette Labeling and Advertising Act and the congressicnai 
purposes and findings that underlie this statute. 

2. Whether the Commission’s ruling contravenes the 
First, Fifth or Ninth Amendments to the Constitution. 

3. Whether this ruling is in excess of the Commission's 
statutory authority, constitutes an abuse of discretion, is 
arbitrary or capricious or is otherwise unlawful. 

4. Whether, in adopting this ruling, the Commission 
observed the procedures required by law. : 

5. Whether, if the meine is otherwise valid, the 
Commission erred in ruling further that licensees who broadcast 
cigarette commercials and who grant a significant amount of time 
to spokesmen for the view that smoking may be hazardous are not 

ie 


obligated to grant reply time to cigarette manufacturers. 


(2) 


=m €ase No. 21,527: 

1. Whether the application of the FCC’s "Fairness 
Doctrine” to cigarette product advertisements on radio and television 
2S consistent with the Federal Cigarette Labeling and Advertising Act. 


2. Whether the "Fairness Doctrine” may be validly 


applied to routine commercial product advertisements. 


3. Whether the Federal Communications Commission validly 
applied the "Fairness Doctrine™ in the present case to cigarette 
product advertisements, without examining a single such advertisement, 
on the assumption that all cigarette advertisements per se constitute 
the presentation of one side of the smoking-and-health controversy. 

4. Whether the Federal Communications Commission 
improperly denied cigarette industry spokesmen the right of reply 
under the “Fairness Doctrine” to broadcasts presenting the view 


that cigarette smoking is a health hazard. 


TABLE OF CONTENTS 
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SUMMARY OF ARGUMENT 


ARGUMENT : 
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Issue Of Public Importance. : 
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Fairness Does Not Require That Tobacco 
Industry Spokesmen Be Afforded Rebuttal 
Time Where A Broadcast Station Has | 
Presented Both Sides Of The Smoking | 


Controversy. 
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The Restriction Of The Present Ruling To 
Cigarette Advertising Is Entirely Reasonable. 


E. There Is No Procedural Infirmity In The 
Action Below. 


THE COMMISSION'S RULING IS NOT PRECLUDED BY THE 
CIGARETTE AND ADVERTISING ACT AND IS ENTIRELY 
CONSISTENT WITH THE POLICY OF THAT ACT. 


A. The Cigarette Labeling Act By Its Terms Does 
Not Preclude The Commission From Requiring 
Broadcasters To Inform The Public Of ‘Potential 
Health Hazards Where Their Facilities Have 
Been Utilized To Promote The Use Of Cigarettes. 


(iii) 


The Legislative History Shows No Intent 
By Congress To Foreclose The Commission 
From Ruling As It Did On The Applicability 
Of The Fairness Doctrine To Cigarette 
Commercials. 


- The Commission's Ruling Is Consistent With 
Congressional Policy Which Relies On 
Educational Campaigns To Advise The Public 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,285 Nos. 21,525 & 21,526 


JOHN F, BANZHAF, III, WIRE-TV, INC., AND NATIONAL 
Petitioner, ASSOCIATION OF BROADCASTERS, 
V- : Petitioners, 
FEDERAL COMMUNICATIONS COMMISSION | Vv. 
and UNITED STATES OF AMERICA, FEDERAL COMMUNICATIONS COMMISSION 
Respondents, and UNITED STATES OF AMERICA, 
WIRF-TV, INC., AND NATIONAL ASSOCIATION | Respondents, 
OF BROADCASTERS, HEART DISEASE RESEARCH FOUNDATION 
AMERICAN BROADCASTING COMPANIES, INC., ce ale, 


Intervenors. Intervenors. 


No. 21,577 


THE TOBACCO INSTITUTE, INCORPORATED, et al., 
SEE 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION 


and UNITED STATES OF AMERICA, 
Respondents. 


ON PETITION TO REVIEW ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


JURISDICTIONAL STATEMENT 


These consolidated cases seek review of a letter of 


June 2, 1967 €R. 15-17), written by the Federal oo 


l/ Nos. 21,525 ‘and 21,526 were originally filed in the United 
States Court of Appeals for the Fourth Circuit. By Order dated 
December 18, 1967, they were transferred to this Court. On 
February 1, 1968, this Court ordered a consolidation of-abl the 
cases. 
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Commission to WCBS-TV, New York City, and of a Memorandum Opinion 
and Order, released September 13, 1967 (R. 814-74) denying recon- 
sideration thereof. Review is also sought of two further letters: 
one of September 21, 1967 (R. 882-4) clarifying certain language in 
the Memorandum Opinion and Order, and another of December 21, 1967 
(R. 896-97) directed to the Tobacco Institute, and denying recon- 
sideration of the ruling contained in the letter of September 21, 
1967. The petitions for review were filed under section 402(a) 

of the Communications Act of 1934, as amended, 47 U.S.C. section 


402(a). Jurisdiction of this Court rests on section 2 of the 


Judicial Review Act, 28 U.S.C. 2342. Venue in this judicial 


circuit is based on 28 U.S.C. section 2343. 


COUNTERSTATEMENT OF THE CASE 

As a number of the opening briefs contain statements 
of the case which are replete with argumentation, it is felt the 
Court would be assisted by a counterstatement. 

1. Introduction 

These appeals stem from a Commission ruling of June 2, 
1967 (together with subsequent actions taken on September 13, 1967 
and December 21, 1967), that broadcasters who carry cigarette 
commercials are obliged to devote a reasonable amount of time 
to informing their listeners of the hazards to health which 
smoking may entail. 

The petitioner in Case No. 21,285 is John F. Banzhaf, III, 


a citizen whose complaint to the Commission regarding the alleged 


ms 
failure of Station WCBS-TV, New York, to present contrasting views 
on the question of cigarette smoking led to the Commission's ruling. 
Banzhaf contends that the Commission's orders on review do not go 
far enough and that the Commission should require: broadcasters to 


afford "equal time," that is, to balance the amount of time devoted 


to cigarette commercials with an equivalent amount , in which the 


anti-smoking viewpoint is presented. 
The petitioners in case Nos. 21,525 and 21,526 are the 
National Association of Broadcasters, a trade association, and 
Station WIRF-TV, Inc., a television station subject to the Commis- 
Sion's ruling. Another trade association, The Tobacco Institute, 
together with eight companies engaged in the manufactureof cigare7=#; 
have also sought review (Case No. 21,577). These parties attack 
the Commission's order on a variety of grounds, but in essence their 
position is that broadcasters are free to carry commercials which 
seek to induce their audience to smoke cigarettes without incurring 
any legal obligation to advise listeners and viewers of potential 
hazards to health. Also filing briefs in support of this position 
are the Columbia Broadcasting System, and (in a joint brief) the 
National Broadcasting Co., Inc., the American Broadcasting Companies, 


Inc., and WLLE, Inc., all of whom have intervened as parties to 


the appeals. ! 


2. The Proceedings Before The Commission 
| 
On January 5, 1967, Mr. John F. Banzhaf, III, filed a 


complaint (R. 1-2), with the Commission against WCBS-TV, a television 


station in New York City owned and operated by Columbia Broadcasting 


Sra 
System. Inc. Mr. Banzhaf stated that WCBS-TV had carried numerous 
cigarette advertisements presenting the point of view that cigarette 
smoking is “socially acceptable, desirable, manly, and a necessary 
part of a rich full life," and specified three particular ads falling 
within that description. His letter indicated that he had twice 


written to CBS, demanding responsive time under the Commission's 


fairness Doctrine, and had been denied an opportunity to present 


an opposing view with respect to the desirability of smoking 
cigerettes He claimed that WCBS-TV had not been complying with 
the Fairness Doctrine and requested that the Commission investigate 
and take appropriate steps to insure that henceforth the station 
would afford a “corresponding” amount of free time for the presenta- 
tion of anti-smoking material. Banzhaf’s correspondence with CBS 
as well as the Station’s reply were attached (R. 3-8). 

On June 2. 1967. the Commission issued a ruling on the 
complaint tiled by Banzhaf holding generally that the Fairness 
Doctrine is applicable to cigarette advertising: 


We stress that our holding is limited to this 
product -- cigarettes. Governmental and private 
reports (e.g., the 1964 Report of the Surgeon 
General's Committee) and Congressional action (e.g., 
the Federal Cigarette Labeling and Advertising Act 
of 1965) assert that normal use of this product can 
be a hazard to the health of millions of persons. 
The advertisements in question clearly promote the 
use of a particular cigarette as attractive and 
enjoyable, Indeed, they understandably have no 
other purpose. We believe that a station which 
presents such advertisements has the duty of 
informing its audience of the other side of this 
controversial issue of public importance -- that 
however enjoyable, such smoking may be a hazard to 
the smoker's health. (R. 16). 
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The Commission declined, however, to require broadcasters 
| 


to provide approximately equal time for the anti-smoking point of 


view. The fairness requirement was instead phrased in terms of 
| 
some responsive programming each week. The Commission noted that 


ultimately, the broadcaster must make the judgment as to how much 
time to devote to the responsive materials, and in what format, 
and observed that WCBS-TV appeared to be aware of its responsibilities 


in this area. The concluding paragraph stated: | 


The guidelines in the foregoing discussion are 
brought to your attention so that in connection 
with the above continuing program you may make 
the judgment whether sufficient time is being 
allocated each week in this area. (R. 17). 


Thereafter, numerous petitions for reconsideration were 
filed by many of the affected parties, including the major networks 
(R. 246-257, 403-420, 421-426), the National Association of Broad- 
casters (R. 443-458), numerous broadcast organizations (e.g., 

R. 459-484), the Tobacco Institute (R. 352-367), and! an advertising 
trade association (R. 397-399). Following saan re alpen of this and 
much other Be a Commission on September 13, 1967, issued a 
Memorandum Opinion and Order denying reconsideration of its earlier 
ruling (R. 814-874). The Commission discussed at great length each 
of the issues raised by the parties and concluded that none had 


sufficient merit to undercut the basic decisional rationale expressed 


| 
Finally, in response to a request. for clarification, the 


in the earlier letter ruling. 


Commission made clear that where a broadcast stationicarries cigarette 
| 


2/ The record filed in this Court comprises more than 300 entries 
and is almost 900 pages in length. | 
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commercials and affords reasonable time for the presentation of 
anti-smoking views. it incurs no obligation to afford rebuttal 
time to cigarette spokesmen iR. 882-884). On December Jotd wm | AE eT) 
the Tobacco Institute’s request for reconsideration of this ruling 
(R. 889-894) was denied by the Commission (R. 896-897). 

3. The Basis For The Commission's Decision 

The Commission's opinions in this case. particularly its 
order denying reconsideration. (R. 814-874) contain a lengthy and 
carefully reasoned discussion of the many legal and policy considera- 
tions bearing on its action. The claim that it violated the First 
and Fifth Amendments was rejected. largely on the authority of this 
Court's decision in Red Lion Broadcasting Co. v. F.C.C., __ U.S. App. 
D.C. __, 381 F.2d 908 (1967) cert granted. __ U.S. __ (R. 818). 


The Commission also discussed at length the contention that its 


cigarette ruling was precluded by the Cigarette Labeling Act of 
3 


1965. After a careful and lengthy review of the substance of that 
Act, as well as the legislative history. the Commission concluded 
that Section 5 of the Labeling Act was meant only to preclude any 
requirement of a health warning in the advertising itself, but 
that there was no legislative intent otherwise to foreclose the 
use of radio, along with other educational media. as an effective 
3/ 79 Stat. 282 (1965). 15 U.S.C. 1331-1339. That Act requires 
that cigarette packages be labeled with the statement: "Caution: 
Cigarette Smoking may be Hazardous to Your Health." The Act also, 
inter alia, prohibits the requirement of any other cautionary 
statement on cigarette packages, and prohibits for three years 


any requirement that cigarette advertising include a statement 
relating to smoking and Health. 
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means of informing the public of the potential hazard of smoking. 
It was the Commission's view that in fact its ruling was not only 
consistent with but indeed furthered the Congressional intent, 
expressed in the Labeling Act, to promote extensive educational 
Campaigns with respect to the effects of smoking on health 


(R. 829-837). 


Similarly the Commission gave careful consideration to 


arguments that the Fairness Doctrine should not be applied to 
commercial matter (R. 820-823),that it could not logically be 
limited to cigarette advertising (R. 846-847), and that the ruling 
would undermine the commercial structure of broadcasting (R. 848- 
850). It concluded that these and similar contentions were simply 
unpersuasive in the face of the potential hazards of smoking 
and the role played by the broadcast media, through the airing of 
cigarette commercials, in the promotion of the use of Cigarettes. 
"There is,” the Commission concluded, “some tendency to 
miss the main point at issue by concentration on labels such as 
the specifics of the Fairness Doctrine or by conjuring up a parade 


of "horrible" extensions of the ruling. The ruling is really a 
simple and practical one, required by the public interest. The 
licensee, who has a duty ‘to operate in the public interest’ 
(§315(a)), is presenting commercials urging the consumption of 

a product whose normal use has been found by the Congress and 
the Government to represent a serious potential hazard to public 


| 
health. Ordinarily the question presented would be on the carriage 


of such commercials is consistent with the obligation to operate in 


One 
the public interest. In view of the legislative history of the 
Cigarette Labeling Act, that question is one reserved for judgment 
of the Congress upon the basis of the studies and reports submitted 
to it (except, of course, for whatever voluntary judgment the 
broadcasting industry might now make). But there is, we think, no 
question of the continuing obligation of a licensee who presents 
such commercials to devote a Significant amount of time to informing 
his listeners of the other side of the matter -- that however 
enjoyable smoking may be, it represents a habit which may cause 
or contribute to the earlier death of the user This obligation 
stems not from any esoteric requirements of a particular doctrine 
but from the simple fact that the public interest means nothing 


if it does not include such a responsibility.” (R. 855-856). 


STATUTES INVOLVED 


The petitioners have included in their appendices all 


relevant statutory material. 


iQue. 
SUMMARY OF ARGUMENT 
1 


The requirement that licensees who carry cigarette 


advertising devote a significant amount of time, on a weekly basis, 


to the presentation of the anti-smoking point of view is a reasonable 
| 


application of the Commission’s Fairness Doctrine. The American 


public is exposed every day to a large volume of advertising 


which seeks to create the impression that cigarette) smoking is 


enjoyable and not incompatible with good health. Cigarette 


advertising therefore presents one side of a controversial issue 


of public importance, i.e., that of smoking and health, and 


accordingly, licensees are obligated, under the general public 


interest standards of the Communications Act of 1934, as amended, 


and specifically under the provisons of section 315 thereof, to 
present the other (anti-smoking) side of the issue. It is not 


necessary for the advertisements to be couched in rational or 


intellectual terms to trigger the fairness obligation. What is 
Significant is the overall impression which the viewer is likely 
to take away from the ad. 


Application of the Fairness Doctrine to cigarette 


advertising is in complete accord with the fundamental purpose of 


the Doctrine, which is to require basic fairness in the espousal 


of conflicting views or positions on controversial issues of 


public importance in order to assure the public's awareness of 


the competing or opposing considerations. This basic obligation 


eh 


the broadcaster is particularly vital where life or health is 


issue and the Commission has consistently treated such questions 


with particular care. The present ruling is thus in accord with 
prior practice in this area. The Commission’s conclusion that 
application of the Fairness Doctrine to cigarette advertising is 
consistent with past practice and furthers the purpose of the 
Doctrine, as an agency interpretation of its own rule, is entitled 
to great weight. In any event, the Commission is free to modify 
its view, provided it supplies adequate reasons for so doing 

and can justify the new interpretation. The eritical question is 
not whether the Fairness Doctrine has ever seen applied in the 
past to a situation exactly like that presented here, but rather 
whether the present application is itself reasonable. 

Under the Commission*s ruling the licensee is allowed 
considerable latitude in the selection of the form and quantity of 
anti-smoking material. There is thus no undue impairment of the 
licensee’*s recognized discretion in the selection of program material. 
Nor is there any unfairness in denying to the pro-smoking viewpoint 
an automatic right of rebuttal of the anti-smoking material. The 
restriction of the present ruling to cigarette ads among all 
commercial advertising is a sound and entirely workable distinction. 
Cigarette smoking has become the subject of unique concern in both 
private and government agencies, and has been singled out as being, 
in ordinary use, a substantial health hazard to millions of 


Americans. In any event, the only substantial question on review 
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here is whether the application of the Doctrine to cigarette ads 

is reasonable. , 
| 

There was no procedural inadequacy in the actions below. 


All interested parties had ample opportunity to comment on the 


ruling, and dozens of individual filings were submitted. Every 
argument and every point of view was presented, and adequately 
dealt with by the Commission. The ruling was prospective only, and 
the one licensee most directly involved was specifically found tc 


be in compliance with the Commission*s requirements, 


II : 
| 
The Cigarette Labeling and Advertising Act of 1965 in 


no way affected the obligation of broadcasters under U7 U.S.C. 


315(a) to operate in the public interest and present conflicting 
viewpoints on controversial issues of public importance. Neither 


the statute nor its legislative history refer to the Communications 


Act or the regulatory authority of the Commission, and it is well 
settled that one statute will not be construed as impliedly 


repealing a prior one unless no other construction is possible. 
| 
This is not the case here. 


Petitioners’? contention that Congress intended to 
*preempt™ the field, thus barring the Commission from acting 


as it did, is not well-founded. The language of the statute 


| 
shows that Congress intended only to foreclose action directed 
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toward the terms of cigarette advertising itself. Thus Federal 
agencies would be prevented from requiring that "in the advertising” 
a representation be made that smoking may be harmful to health. The 
legislative history is consistent with this purpose: The 
hearings and debates focused on a proposal by the Federal Trade 
Commission requiring that the advertising itself contain matter 
alerting the public to the hazards of smoking. Responding to 
claims that this requirement would create undue hardship for the 
tobacco industry and the advertising media, Congress provided 
in Section 5 of the Act that "no statement relating to smoking and 
health shall be required in the advertising of any cigarettes the 
packages of which are labeled in conformity with” certain 
provisions set forth elsewhere in the Act. The “preemption” 
of Section 5 is thus clearly directed to measures designed to 


regulate the form or content of cigarette advertising as it 


bears on the health question. 


The Commission action under review does not purport to 
regulate cigarette commercials. It does not affect the content 
of the advertising or the amount which stations may carry. It 
simply recognizes that commercials constitute a presentation of 
one side of the cigarette question, that smoking is a satisfying 
and enjoyable experience. Measuring this against 
the standard of Section 315(a) and the Fairness Doctrine the 


Commission concluded that broadcasters must, somewhere in the 
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course of their programming, and essentially by means of their 


own choosing, advise their audience that however enjoyable, 


cigarette smoking may be harmful to health. : 


Moreover, one of the considerations in the adoption 
of the Labeling Act was that "extensive smoking educational campaigns” 
by private and public agencies were being conducted. This was 
one reason why Congress decided that no warning in the advertising 
itself was deemed necessary at this time. Further, ‘Congress 
appropriated $2 million to finance educational efforts in this 
area by the Deparsanent of Health, Education and Welfare. The 
Commission’s ruling that the public interest requires broadcasters 
to devote some time to the health hazard question clearly implement= 


these efforts, thus furthering national policy in this area. 


III 

Finally, it is clear that the Commission's action does 
not abridge the First Amendment right of free speech. The power 
of Congress to regulate interstate commerce includes the power 
to regulate the use of the airwaves. This authority has been 
validly delegated to the Commission. A vital aBpece of radio 
regulation is to assure that the airwaves do not become monopolized 
by one point of view and to provide that a fair hearing is given to 
competing positions on important public issues. Indeed, one 
reason that such a large number of frequencies is allocated 


to broadcasting is so that the public can become better 


_ ti X 
informed. The Commission's action here, and the Fairness Doctrine 
under which that action was taken, further this objective. 

The Commission's ruling in no way restricts petitioners’ 
right to say whatever they wish about smoking. It simply requires 
that when broadcasters permit the extensive use of their facilities 
to promote the use of cigarettes, they must take steps to advise 
their audience of the hazards involved. Since the ruling is 
reasonably related to the public interest standard of the Communi- 
cations Act, no right of free speech has been violated. National 


Broadcasting Co. v. United States, 319 U.S. 190 (1943); Red 


Lion Broadcasting Co. v. F.C.C., U.S. App. D.C. on SRBe I 


908 (1967), cert. granted _-U.S. ___ 
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ARGUMENT 
I. THE COMMISSION PROPERLY APPLIED THE FAIRNESS 


DOCTRINE TO CIGARETTE ADVERTISING. ITS RULING 
IS REASONABLE, WELL WITHIN THE COMMISSION'S 


DISCRETION, AND IS SUPPORTED BY THE RECORD BELOW. 

The three major networks, the National Association of 
Broadcasters, and the Tobacco Institute argue that japplication of 
the Fairness Doctrine to cigarette advertising is improper. While 
the arguments vary somewhat in conception and approach, each party 

argues in essence that cigarette advertising is not the kind of 


broadcast material which should come within the ambit of the 


Fairness Doctrine. 


We believe that all parties would agree, however, that a 


public controversy of major dimensions presently surrounds the 
subject of cigarette smoking. In this connection the Commission 
discussed at some length the government and private reports on 


smoking and the serious health hazards which may be involved 


(R. 835-36, 853-55). Nor do the parties contest that the current 
level of cigarette advertising exposes the American public, 
including the young, to a very high level of messages which 
encourage smoking of cigarettes. The record below shows that 
WCBS-IV, the station originally complained of by Mr’. Banzhaf, 
presents between five and ten minutes a day of cigarette advertising 
(R. 843). | 
Radio and television revenues in 1966 for) cigarette 


advertising amounted to $299,300,000. Fairness, Freedom, and 
Cigarette Advertising: A Defense of the Federal Communications 


Gi 


4/ 
67 Col. L. Rev. 1470, 1479 n. 84 (1967). That 


Commission, 
advertising is a pervasive and profound influence on social 
thinking and activities is unarguable. See, e.g.; F. P. Bishop, 


The Ethics of Advertising (London: 1949), pp. 139140. And 


television is today considered the most persuasive’selling medium 


in the world. Note, The Regulation of Advertising, 56 Col. L. Rev., 
1018, 1089 (1956). See also Note, Television Advertising, 72 
S/ 


Yale L. J. 145, 156 n. 46 (1962). It is clear, therefore, that 


cigarette advertising on radio and television poses a problem 
6 / 
of substantial social dimensions. 


Under the Communications Act broadcasters are required 
"to operate in the public interest and to afford reasonable 
opportunity for the discussion of conflicting views on issues of 
public importance”, 47 U.S.C. 315(a). As the Senate Report 
accompanying this measure explained: "[B]roadcast frequencies 
are limited and, therefore, they have been necessarily considered 
a public trust. Every licensee who is fortunate in obtaining a 


license is mandated to operate in the public interest and has 


ry, The June, 1967, ETC. report to Congress states that in 1966 


cigarette advertising accounted for 7.2% of total television 
advertising expenditures (R. 848). m 

_5/ At least one commentator argues that "advertising has always 
been regarded as the backbone of the [tobacco] industry. It was 

the chief factor in the phenomenal rise in cigarette popularity 

in the early part of the century. . . ." Wegman, Cigarettes and 
Health, 51 Cornell L. Q. 678, 728 (1966). A recent discussion of 
advertising and society appears in the Saturday Review for April 13, 
1968, pp. 81-88. 

_6/ Cigarette advertising and smoking have raised difficulties in 
other-countries as well. Since 1966 cigarette advertising has been 
prohibited on radio and television in England. Advertising Age, 
Oct.-10, 1966, p. 18. The Soviet Union, Denmark, England, and other 
countries have conducted public campaigns to warn the smoker of 
potential hazards. Wegman, Cigarettes and Health, 51 Cornell L. Q. 
678, 754 (1966). 
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assumed the obligation of presenting important public questions 


fairly and without bias." S. Rept. No. 562, 86th Cong. , lst Sess., 
T/ | 
p. 9 (1959). It is the Commission's position (R. 855-856) that 
| 


if this standard means anything at all it means at least this: that 
where a broadcaster allows his facilities to be used to encourage 
consumption of a product which -- according to studies of private 
and public agencies -- can in normal use be harmful to health, an 
obligation arises to inform the public on this aspect of the matter. 
We think this proposition is so clear as to be virtually 


axiomatic. Petitioners have, however, attacked it on a variety of 


grounds: that cigarette advertising does not constitute the 
presentation of a viewpoint with respect to the health question; 
that the Fairness Doctrine does not encompass advertising; that 
assuming the fairness standard applies, rebuttal time should be 
afforded tobacco industry spokesmen; that the ruling cannot 
logically be confined to cigarettes; and that the decision in the 
case was reached in violation of the procedural rights of affected 
parties. The Commission's opinion on reconsideration addressed 


itself fully to these contentions, and the following discussion, 


// This in essence is the "Fairness Doctrine." It received its 
fullest expression in the Report on Editoralizing, 13 F.C.C. 1246, 
issued by the Commission in 1949 and was expressly; approved by 
Congress in the amendment to Section 315 referred to in the text. 
See also Red Lion Broadcasting Co. v. F.C.C., __ U.S. App. D.C. 
381 F.2d 908 (1967), cert. granted __—*U.S. __s. 
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which deals with them seriatim, sets forth the considerations on 
which the Commission relied. It shows, we submit, that the action 
on review is a most reasonable and responsible implementation of 
the public interest standard of the Communications Act. 


A. Cigarette Advertising Raises A Controversial 


Issue Of Public Importance. 


The various parties contend that application of the 


Fairness Doctrine to cigarette advertising is improper because 
8 / 
the ads do not constitute “discussion” of one side of an issue 
BOE 
and present no viewpoint. The parties’ arguments may be 


summarized as follows: Cigarette advertising attempts to promote 
only the particular brand mentioned in the ad, rather than smoking 
in general; and this promotionis not couched in rational, analytic 
or intellectual terms, but is rather “whimsical,” attention catching, 
or designed to appeal to nonrational interests. Many cigarette 


ads are thus based on repetition of essentially meaningless phrases, 
ly 
e€.g., “come to Marlboro country.” It is asserted that the ads not 


Le, Tobacco Institute Br. pp. 39-40; NAB/WIRF, Inc. Br. pp. 50-52, 


58-59; CBS Br. pp. 31-35. 

9 / Tobacco Institute Br. Pp. 55-59; NAB/WIRF, Inc, Br. pp. 58-59; 
ABC/NBC/WLLE Br. pp. 25-26. 

10/ While we do not contest that this is true of most cigarette 
ads, we note that some do attempt to reach the rational faculties. 
Some ads, for example, stress the existence of a filter 

(e.g. True Cigarette ads). Others emphasize the greater length 
of the brand being promoted. 


= 19i= 


do not make any explicit statements on the health question, but 
il 
are in fact prohibited by law from doing so. Accordingly, argue 


the parties, since the ads do not raise one side of a controversial 
issue of public importance, i.e., whether cigarette smoking is 


hazardous to health, there is no occasion to air the opposing 


point of view under the Fairness Doctrine. 


In its Memorandum Opinion and Order denying reconsidera- 


tion, the Commission dealt at length with this contention. In part, 
< | 

it said: : 

[W]e are unable to accept the argument that in the 
absence of any express health claim in the commercial 
or affirmative discussion of the health issue, there 
is no viewpoint to oppose. The June 30, 1967 FIC Report 
amply documents its conclusion that cigarette commercials 
today still contain the two principal elements it found 
to exist in 1964--a portrayal of the desirability of 
smoking and assurances of the relative safety of 
smoking (pp. 15-16). The F.T.C. states that the desir- 
ability is portrayed in terms of the satisfactions 
engendered by smoking and by associating smoking with 
attractive people and enjoyable events and experiences, 
and that by so doing the impression is conveyed that 


smoking carries relatively little risk. oe: ae 


14// The FTC Report states (p. 17) that an estimated 
58 percent of the public feel that current cigarette’ 
advertising leaves the impression that SESS is a 
healthything to do. | 
ll’ Trade Reg. Rep. Par. 7894; CBS Br. p. 34. The parties stress 
that unfair, deceptive, or misleading advertising is squarely pro- 
hibited by the present F.T.C. regulations. This is irrelevant, 
however. The point is that even advertising which complies with 
the F.T.C. requirements does not necessarily comply with this Com- 
mission's Fairness Doctrine. In fact, it has been suggested that 
the F.T.C. “would be clearly warranted in finding that today's 
cigarette advertising is no less deceptive (and far more insidious) 
than the advertisements which prompted the case and desist orders 


of the past two decades." Wegman, supra, at 733. | 
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The report supports this conclusion, more than adequately 

in our view, by a comprehensive review and analysis of 

the advertising submitted by a large number of cigarette 

companies. . . . (R. 838-839). 

After noting the FIC’s careful documentation of the many appeals in 
cigarette advertising to the “satisfaction” theme, and the attempt 
in the ads to escape from reality to the worry-free shangri-las such 
as “Salem country,” the Commission went on to note: 

It comes down, we think to a Simply controversial 
issue: , the cigarette commercials are conveying any 
number of reasons why it appears desirable to smoke but 
understandably do not set forth the reasons why it is 
not desirable to commence or continue smoking. It is 
the affirmative presentation of smoking as a desirable 
habi. which constitutes the viewpcint others desire to 
oppose., * * * The claim that no controversial issue of 
public importance is presented by cigarette advertising 
is neither realistic nor persuasive. (R. 841-842). 

It is useful to remember that a chief purpose in cigarette 
advertising is to promote smoking, and as the Commission noted, none 
of the protesting parties has been able to point to a single ad 

l2/ 
which does not encourage the listener or viewer to smoke. While 
the techniques of persuasion employed may not be those of analytic 
or rational inquiry, the ultimate goal is not thereby put in question. 
In our view, the presentation of a television advertisement showing, 
for example, a handsome and healthy couple obviously enjoying cigarette 
smoking in a sylvan setting, suggestive of rural ruggedness and robust, 
invigorating activity, intends to, and does in fact, convey a mess-. 


age about smoking as surely as would specific discussion. The 


message is that cigarette smoking is desirable and at the very least, 


12/7 A recent law review article supports the conclusion that cigarette 


advertising is one sided: Cigarette Advertising, 67 Col. L. Rev. 
1470, 1480 (1967). 
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not incompatible with good health. That this point of view is 
given to the television audience by implication, and through the 
manipulation of visual imagery, (and, of course, to the radio 
audience in a different way), rather than more directly in an 
explicit statement, cannot realistically alter the conclusion 
that advertising is taking a position on the health controversy. 
What is significant is the overall impression which the average 
viewer is likcly to take away from the advertisement. See Charles 


of the Ritz Distributing Corp. v. Federal Trade Commission, 143 
| 
F.2d 676, 679 (2d Cir., 1944); P. Lorillard Co. v. Federal ‘rade 


Commission, 186 F.2d 52, 58 (4th Cir., 1950) establishing this 


principle in the area of deceptive advertising. 


It is common knowledge that advertising is becoming 
| 
less information oriented, and more subtle in its persuasive 
13/ : 
techniques. For this reason it is all the more important for 


the Commission to look beyond the form of the presentation and 


examine its substance and its effect. In applying this approach 


to advertising the Commission was doing no more, than it has 


traditionally dene with regard to other broadcast matter. Thus 


13/7 Developments in the Law: Deceptive Developments in the Law: Deceptive verti 80 Harv. L. 


Rev. 1005, 1010 (1967). Cases dealing with misrepresentation 
through silence are collected and discussed at pp. 1047 - 1051. See 
also W. Taplin, Advertising, A New Approach (Boston: 1960), in which 
the author, a thoughtful student of advertising, refers to the 
difficulty of distinguishing between information and persuasion 

and concludes that advertisers inevitably go beyond | ‘the mere pro- 
viding of information. (pp. 35-40). 
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in a public notice issued five years ago the Commission cautioned 
broadcasters that the format or label given a particular program 
was not ‘material in determining the applicaLility of the Fairness 


Doctrine: 


In determining compliance with the fairness doctrine 
the Commission looks to substance rather than to 
idabel or form. It is immaterial whether a particular 
program or viewpoint is presented under the label of 
"Americanism, “anti-communism"™ or "“states' rights", 
or whether it is a paid announcement, official speech, 
editorial or religious broadcast. Regardless of label 
or form, if one viewpoint of a controversial issue of 
public importance is presented, the licensee is 
obligated to make a reasonable effortto present the 
other opposing viewpoint or viewpoints. 
Controversial Issue Programming--Fairness Doctrine, 
25 Pike and Fischer, RR. 1899, 1900 (1963). 


B. The Commission's Ruling Is In Accord With Both 


eng _ 2S nn Accord With Both 
The History And Purposes Of The Fairness Doctrine. 


A number; of the parties argue that the cigarette ruling 


is inconsistent withthe history of the Fairness Doctrine and 
conflicts with its meee It is thus argued that the Doctrine 
was never intended to apply to commercial advertising or to non- 
discussion type presentations, and has never been squarely so 
applied prior to the present case. These arguments are not persua- 
Sive, as we will show below. 


It has long been settled that advertising falls within 


the public interest responsibilities of a licensee. Head v. Board 


14/ Tobacco Institute Br., pp. 36-40; NAB/WTRF Br., pp. 56-60; 
CBS Br., pp. 37-42. 
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of Examiners, 374 U.S. 424, 437-441 (Brennan J., concurring), and 
| 
the Commission has been particularly concerned with advertising and 


programming having a bearing on the public health or safety. On 


reconsideration, the Commission discussed at length the history of 


its regulation in this area, demonstrating conclusively that 
beginning with the Federal Radio Commission, broadcast advertising 
has been subject to Commission jurisdiction, and that health and 
safety questions, when raised in the context of commercial practices 
have been scrutinized with particular care. (R. 820-823). See 

KFKB Broadcasting Association v. F.R.C., 60 App. D.C. 79, 80, 47 F.2d 
670, 671 (1931); Farmers and Bankers Life Insurance |Co., “4. i> Co Ge 
455, 457-459 (1936); WSBC, Inc., 2 F.C.C. 293, 294-296 (1936) ; 

Sam Morris, 11 F.C.C. 197 (1946); Broadcast of "Living Should Be 


| 
BUN SS oS b- CC. LOK 107 1G962)iR Ttiisen ot course, well settled 


that an agency's interpretation of its own rules is ‘controlling 


unless plainly erroneous. Udall v. Tallman, 380 ONS: 1, 16 (1965); 


Bowles v. Seminole Rock Co., 325 U.S. 410, 413-414 (1945S). The 
Bowles v. Seminole Rock Co. : 


principle applies equally to an interpretation of agency policy. 


iS’ In 1957 the Commission observed that it “has consistently held 
that the selection and presentation of program material, including 
advertising, is the responsibility of the broadcast station licensee, 
subject to its statutory obligation to operate in the public interest. 
In fulfilling this obligation, a broadcast station i's expected to 
exercise reasonable care and prudence with respect to advertising 
copy in order to assure that no material is broadcast which will 


deceive or mislead the public. Liaison Between F.C.C. and F.T.C. 


Relating to False and Misleading Radio and TV A vertising , Pike 


and Fischer, R.R. 1262 (1956). 


tr 

Furthermore, as the Commission noted, even if the present 
ruling represented a wholly unprecedented extension of the Doctrine, 
that fact, standing alone, would not be enough to inv: idate it, 
as the petitioners and intervenors appear to argue. That the Commis- 
sion may change its view of the public interest responsibilities of 
its licensees is unquestionable. As the Supreme Court has recently 
noted in an analogous context: 


We agree that the [ICC], faced with new 
developments or in light of reconsideration of 
the relevant ’facts and its mandate. may alter 
its past interpretation and overturn past admin- 
istrative rulings and practices. . .. In fact 

- this kind of flexibility and adaptability 
to changing needs and patterns of transportation 
is an essential part of the office of a regulatory 
agency. Regulatory agencies do not establish rules 
of conduct to last forever; they are supposed, within 
the limits of the law and of fair and prudent admin- 
istration, to adapt their rules and practices to the 
Nation’s needs in a volatile, changing economy. 
They are neither required nor supposed to regulate 
the present and the future within the inflexible 


limits of yesterday. American Trucking Associations, 
Inc. v. Atchison, Topeka & Santa Fe Railway Co., 387 


U.S. 397, 416 (1967). 
See also F.C.C. v. WOKO, 329 U.S. 223 (1946); F.C.C. v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940). And this Court has recently 
reaffirmed the principal in New Castle County Airport Commission v. 
Civil Aeronautics Board, 125 U.S. App. D.C. 268, 371 F.2d 733 (1966), 
cert. denied, 387 U.S. 930, wherein Judge Leventhal noted,in a phrase 
particularly apt in the present context, that an administrative agency 
concerned with furtherance of the public interest is not bound to 


rigid adherence to precedent, but it may “switch rather than fight" 


the lessons of experience. 125 U.S. App. D.C. at 270, 37) F.2d at 


735. 
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The Commission itself noted that the relevant question is 


not whether precedent supports the present ruling, but rather whether 
| 

the present view is sustainable: 

While the agency's position as to what the 
obligation to operate in the public interest 
requires for cigarette advertising may have 
fluctuated over the years since 1929, the exercise 
of such authority in the present circumstances is 
plainly reasonable. Considering the 1964 ‘Report 
of the Surgeon General’s Advisory Committee, the 
establishment of the National Interagency Council 
on Smoking and Health and the enactment of Cigarette 
Labeling and Advertising Act (Public Law 89-92, 15 
U.S.C. 1331 et seg.) in 1965, and the recent Reports 
to Congress by the Federal Trade Commission and the 
Department of Health, Education and Welfare pursuant 
to that Act, it is not an abuse of discretion for the 
Commission to decide now that a licensee who presents 
programming and advertising which encourages the 
public to form this habit potentially hazardous to 
health has, at the very least, an obligation adequately 
to inform the public as to the possible hazard. (R. 823) 


The parties stress, however, that traditionally the Fairness 
Doctrine has been administered in such a fashion as to maximize the 
free exercise of honest licensee judgment as to the amount and manner 
of responsive presentations, and that the present ruling, by its 
insistence on anti-smoking presentations on a weekly basis, sub- 
stitutes Commission fiat for licensee judgment. | 

The Commission dealt with this contention below, and 
adequately explained why it had determined that this special 


regimen was required: 


Like CBS, we recognize that the presentation of 
one side of a controversial issue of public importance 
in advertising programming poses a situation which 
differs from that usually pertaining to the presentation 
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of controversial issues in news and public affairs 
programming. * * * But as CBS points out, commercials 
are by nature “repetitive and continuous:" the com- 
plaint here went to advertisements broadcast daily 

for a total of 5-10 minutes each broadcast day. We 
think that the frequency of the presentation of one 
side of the controversy is a factor to be considered 
appropriately in our administration of the Fairness 
Doctrine under the act's basic policy of the "standard 
of fairness” . . . . For, while the Fairness Doctrine 
does not contemplate “equal time," if the presentation 
of one side of the issue is on a regular ‘continual 
basis, fairness and the right of the public adequately 
to be informed compels the conclusion that there must 
be some regularity in the presentation of the other 
side of the issue. (R. 843) 


Additionally the Commission pointed outthat because "the 
repeated and continuous broadcasts of the advertisements may be a 
contributing factor to the adoption of a habit which may lead to 
untimely death. . . the licensee is under a higher duty than in 
the case of other controversial issues to ameliorate the possible 
harmful effect of the broadcasts by sufficiently informing the 
public as to the hazard.” (R. 844) 

This is manifestly a sensible requirement in view. of the 
nature of the problem presented. Nor is it in any sense unprecedented 
as petitioners suggest. Where frequently repeated spot announcements 


have been used in political campaigns the Commission has required 


that in presenting the other side of the question the station, in 


meeting its obligation under the Fairness Doctrine, must take into 
account the factor of effective repetition. King Broadcasting Co., 
li Pike & Fischer R.R. 2d 628 (1967). 

In sum, notwithstanding the latitude which licensees are 


afforded in selecting program formats there are instances in which 
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basic fairness may require that one form be preferred over another. 


And where, as here, one viewpoint is expressed repeatedly throughout 
the broadcast day, it is not unreasonable to require some degree of 
regularity in presenting the opposing view. The Commission stated, 
however, that this did not mean that the presentation of anti-smoking 
“spot” advertisements was the only way in which a licensee could 
fulfill its responsibility: "We stressed in the ruling, and here 
strongly emphasize again that ‘in this, as in the other areas under 
the fairness doctrine, the type of programming and |the amount and 
nature of time to be afforded is a matter for the good faith, reason- 
able judgment of the licensee, upon the particular facts of his 
Situation.’" (R. 844-845) 

The Commission’s determination to adhere to this standard 


is underscored by its disposition of the Banzhaf complaint. Banzhaf 


argued to the Commission as he does here that approximately equal 


time should be required for the presentation of anti-smoking material. 


Banzhaf suggests that the primary audience to be reached by the anti- 


smoking materials is youthful, immature, and inordinately dependent 
on broadcasting for information and opinion on matters of public 
importance. While it is true the Commission expressed particular 
concern about the exposure of young people to one-sided presenta- 
tions urging them to smoke, it declined to require "equal time” 
primarily because to do so would be to unduly restrict licensees 


in the exercise of their sound judgment as to the treatment of a 


fairness doctrine problem. 


ee 

There is, and always has been, a significant distinction 
between a licensee's obligations under the “equal opportunities” 
provision of section 315 of the Act, which applies only to political 
candidates, and under the broader } airness Doctrine.. In its 1964 
Primer on the Fairness Doctrine the Commission -oted that: "There 
is thus room for considerably more discretion on the part of the 
licensee under the fairness doctrine than aa "equal opportuni- 
ties’ requirement.” 29 F.R. 10415, 10416 (1964). Thus, the Commis- 
Sion's holding that while licensees had an obligation under the 
fairness doctrine to present substantial or Significant anti-smoking 
material on a weekly basis, they were nevertheless not obligated 
to provide equal time, represents adherence to historical practice, 


and is a sound policy judgment which Banzhaf has not shown to be 


arbitrary or capricious. 


C. Fairness Does Not Require That Tobacco Industrv 
Spokesmen Be Afforded Rebuttal Time Where A 


Broadcast Station Has Presented Both Sides Of 
The Smoking Controversy. 


In its opinion denying reconsideration, the Commission 
observed that "The Fairness Doctrine affords an avenue for presenting 
in regular program time the viewpoint of responsible spokesman for 
the cigarette advertisers in rebuttal to any health hazard claims 
made in opposition to cigarette commercials." (R. 842) By 


subsequent order this language was withdrawn on the ground that 


it "inaptly” set forth Commission policy. Instead the Commission 


ruled that "a licensee who has carried cigarette commercials has 


15a/ See also Report on Editorializing 13 F.C_.C. 12u6. 
1251-2 (1949). 
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extensively covered one side of the issue so that when he presents 


a Significant amount of time devoted to the other side aie yal iece she 
under no obligation to present further materials on the first (pro- 
smoking) side.” (R. 883) | 
| 16/ 
The Tobacco Institute argues that this ruling is unfair. 
Its first point is that since cigarette advertising does not present 
claims that smoking is not hazardous to health, it Bees not, in 
effect, meet the licensee's responsibility to present the pro-smoking 
side of the controversy. The answer to this is obvious: If the 
Commission is correct that cigarette advertising does present a 
pro-smoking point of view, then its clarification denying the 
advertisers a second opportunity to present their viewpoint is also 
correct. 
Secondly, the Tobacco Institute ee that even if the 
advertisements implicitly take a position on the health issue, 
they do not present the kind of reasoned and analytical discussion 
which is a requisite for an intelligent and informed understanding 
of the pro-smoking point of view. We have already dealt with this 


contention in argument I-A, supra. In essence, the Commission 
| 


has simply found that cigarette advertising by promoting the use 


of a product which may be habit forming, and which has serious 


health implications, without more, has raised one side 


16/7 Tobacco Institute Br., pp. 59-63; WIRF/NAB Br., p. 57. 
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of a controversial issue. Accordingly, that the message is usually 
implicit or designed to appeal to non-rational interests in no way 
affects the basic proposition that once smoking has been promoted, 
anti-smoking material should be presented. To require a more ela- 
borate, reasoned response by the tobacco promoters to the reply 
of the anti-smoking forces is to compound the pre-existing dominance 
of one point of view and is neither feasible nor required by any 

LI 
notion of basic fairness. 

Furthermore,as pointed out by the Commission (R. 882), 
tobacco organizations are and always have been free to approach 
broadcasters to purchase regular program time or to suggest sus- 
taining (unsponsored) programs dealing with smoking in which the 
industry view is presented. Whether to carry such programs is a 
matter for the judgment of the licensee. The Commission, itself, 
has made no effort to remove either cigarette advertising or pro- 
smoking spokesmen from radio and television. Al] it has required 
is that the presentation of the pro-smoking viewpoint be ba!tanced 
by some material which on a weekly basis alerts the public to the 
dangers which may inhere in the smoking o! cigarettes. 

TW We nate De Ree - 

i/7/ We note that anti-smoking material. presented by the licensee 
in response to cigarette advertising, may also comment on the health 
issue either implicitly or by subtle presentation of material. A 
much used American Cancer Society “spot" announcement Simply shows 
children amusing themselves by wearing their parents clothing. The 
announcer states that children learn by imitating their elders, and 
asks the adult viewer if he smokes. Presentation of such messages 
would surely comply with the Commission's Fairness requirements, 


notwithstanding the failure of the material to allude in any explicit 
way to the health -aspect of smoking. 
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DW. The Restriction Of The Present Ruling To 
Cigarette Advertising Is Entirely Reasonable. 


The parties also argue that restriction of the applicability 
of the Fairness Doctrine to cigarette averense ee all commercial 
messages is arbitrary, unfair, and sa In essence, the argu- 
ments come down to the contention that many commercial products raise 
issues of public importance, and that it is therefore arbitrary to 
restrict the sweep of the present rule to sa 

The Commission answered this argument below by noting that 
its action as to cigarettes was taken in light ot *(1) governmental 
and private reports and Congressional action with respect to cigarettes, 
and (2) their assertion in common that ‘normal use of this product can 


be a hazard to the health of millions of persons."" (R. 846) The 


Commission indicated that it was not persuaded that other products 


raised comparable problems, pointing out, for example, that public 


and private conern over automobile safety has not lead to widespread 
discouragement of the normal use of the automobile, but only to 
increased emphasis on safety in its use. In sum, the Commission 
stated: | 
We adhere to our view that cigarette advertising 
presents a unique situation. As to whether there are 
other comparable products whose normal use has been 
found by congressional and other Government action to 
pose such a serious threat to general public health 
that advertising promoting such use would raise a 
substantial controversial issue of public importance, 
bringing into play the Fairness Doctrine, we can only 


18/ Tobacco Institute Br., pp. 4-45; NAB/WTRF Br. pp. 50-56; CBS 
Br., pp. 41-42; NBC/ABC/WLLE Br., p. 30. 

19/ The parties , of course, take this position not to urge appli- 
cability of the Fairness Doctrine to other products, but only to 
iliustrate their argument that the applicability of the Fairness 
Doctrine to cigarette advertising is arbitrary and improper. 
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state that we do not now know of such an advertised 
product, and that we do not find such circumstances 
present in petitioners' contentions about the advertised 
products upon which they rely. Thus, to say the least, 
instances of extension of the ruling to other products 
upon consideration of future complaints would be rare, 
if indeed they ever occurred. In short, our ruling 
applies only to cigarette advertising, and imposes no 
Fairness Doctrine obligation upon petitioners with 
respect to other product advertising. ; 

(R. 847) 


Commissioner Johnson, concurring, also observed that "By drawing the 


line at cigarette advertising we have framed a distinction fully as 


sound and durable as those in thousands of other rules laid down by 
courts every day since the common law system began.” (R. 870) 

We believe the foregoing adequately disposes of the parties’ 
contentions on this score. We add, however, that the precise issue 
before this Court concerns the application of the Fairness Doctrine 
to cigarette advertising, and to no other commercial products. If 
the present ruling is reasonable as it stands, there is no occasion 
for the Court to consider potentially unreasonable expansions of the 
immediate holding now under review. By the same token, assuming, 
arguendo, that other products may exist to which tHe Commission's 
rationale could be applied, the agency's failure to do so hardly 
renders its present action invalid. The complaint and the record 
below dealt with cigarettes and the Commission’s action could properly 


be limited to that product. 
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There Is No Procedural infirmity In the 


Actions Below. 

The Tobacco Institute argues that the beens decision 
was reached in Sra of procedural requirements and basic 
standards of Spee This argument is wholly without merit, 
as an examination of the proceedings below will demonstrate. 

The Commission's initial ruling (R. 15-17) was made 
on complaint of Mr. John F. Banzhaf, III, (R. 1-8), who asserted 
that WCBS-TV, after airing numbers of cigarette advertisements, 
had refused to grant him or some other spokesman an opportunity 
to present contrasting views on the benefits and advisability 
of smoking. Accompanying Mr. Banzhaf's complaint was the 
letter written to him by CBS, noting that CBS had aired numerous 
programs providing contrasting viewpoints on the sthoking issue, 
and taking the position that commercial advertising was not 


subject to the Fairness Doctrine. (R. 6-8) In its letter 
| 


to CBS of June 2, 1967, the Commission held that cigarette 


advertising was subject to the Fairness Doctrine. "aR. 15-17) 


The Commission went on to note: 


In this case we note the [sic] WCBS-TV is 
aware of its responsibilities in this area,-in 
light of the programming described [in CBS’ 
letter to Mr. Banzhaf.] While we have rejected 
Mr. Banzhaf’s claim of "rough approximation of time”, 
the question remains whether in the circumstances a 
sufficient amount of time is being allocated each 


20/ Br., pp. 49-52. 


ast 
week to cover the viewpoint of the health hazard 

posed by smoking. We note you appear to have a 

continuing program in this respect. The guide-~ 

lines in the foregoing discussion are brought to 

your attention so that in connection with the 

above continuing program you may make the judgment 

whether sufficient time is being allocated each 

week in this area. (R. 17) 21/ 

On June 23, 1967, CBS filed a letter with the Commission 
commenting on the ruling and seeking reconsideration. (R. 246-257) 
Other parties made similar requests. All three networks filed 
pleadings, as well as the National Association of Broadcasters. 
Numerous broadcast groups and a large number of individual licensees 
sought reconsideration. The Tobacco Institute and many cigarette 


advertisers similarly sought reversal of the ruling. In fact, 


the Certified Index to Record, filed in this Court, shows a total 


of 336 entries in the record, which runs almost 900 pages. The 


Commission's decision denying reconsideration occupies almost 40 
closely spaced pages in the F.C.C. reports, and includes separate 
Stuccwentes of two concurring Commissioners. Every argument, point 

of v#ew, and consideration presented in the numerous briefs in this 
Court was before the Commission, and its opinion indicates an aware- 
ness and careful consideration of each of them. In these circumstances, 
to suggest that the Commission has acted summarily.or without proper 
regard for the essentials of fair administration is frivolous. 

SG / tear herent neha ES ° 

21/ Tt is not the Commission's normal procedure to accord the public 

in general an opportunity to be heard with respect to fairness 
complaints against licensees even though, as here, ‘the complaint 

may involve an important issue of policy, e.g. Times Mirror Broadcastin 
Co...24 Pike & Fischer, R.R. 4OY (1962). As described above, however, 


before the instant proceeding was terminated the Commission considered 
the views of all who filed pleadings setting forth their views. 
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We do not understand what purpose would be served by the 
taking of further evidence as to the specific contents of cigarette 
ads. The Commission's ruling was a broad’ one. based on the finding 
that cigarette advertising, by promoting smoking as'an activity not 
incompatible with good health, created a Fairness Doctrine obligation 
on the part of a See 

Furthermore, on reconsideration the Commission explicitly 
noted that its ruling would be applied prospectively only. (R. 852) 
Accordingly, we see no prejudice to any party in the procedures 
employed below. The plain fact is that the industry and all those 
affected by the ruling had ample opportunity, of which many availed 
themselves, to present their position to the Sormianion, on the 
only licensee directly involved in the ruling was held to have 


| 
violated no Commission policy in this area. 


* * * 


In sum, petitioners have failed to show that the 


Commission's ruling was unreasonable. The ruling is, as the 
| 


ee | 
22/ Nor is there any force to the Institute's argument that the 


record is inadequate (Br. pp. 52-55). The Commission's finding 
that cigarette advertising portrays smoking as enjoyable and 
healthful is adequately documented, and is plainly correct, as 
any television viewer can himself determine. The text and visual 
material of three typical ads, two of which are apparently those 
complained of by Mr. Banzhaf, are reproduced in the record at 

pp. 416-420. They amply support the Commission's basic findings. 
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Commission observed, essentially a simple expression of broadcast 


licensees’ obligations under the Communications Act, and specifically 


the requirements of section 315 thereof. Moreover, aside from 


particularized and doctrinal requirements, we submit that a licensee 
of the public airwaves who presents cigarette commercials has a 
basic public interest obligation to inform his listeners that 
however enjoyable cigarettes may be, smoking is a habit which 

may Cause or contribute to the earlier death or disability of the 
user. As the Commission aptly concluded, “the public interest 


means nothing if it does not include such a responsibility." 


7) x 
THE COMMISSION'S RULING IS NOT PRECLUDED 


BY THE FEDERAL CIGARETTE LABELING AND 
ADVERTISING ACT AND IS ENTIRELY CONSISTENT 


WITH THE POLICY OF THAT ACT. 

We have stressed in the preceding section that broadcasters 
are obliged “to operate in the public interest and' to afford 
reasonable opportunity for the discussion of conflicting views 
on issues of public importance,” 47 U.S.C. 315(a). See also 
47 U.S.C. 307(d), 309(a). As this Court has recognized, “A 
broadcaster seeks and is granted the free and exclusive use of 


a limited and valuable part of the public domain; when he accepts 
that franchise it is burdened by enforceable public obligations.” 
Office of Communications of United Church of Christ v. F.C.C., 
T23SUSS Se ADD LEDC. 2658 So 5) Soo) een Soe LOCOS ae) IE 

The petitioners (except Banzhaf) contend that under 
the Federal Cigarette Labeling and Advertising Act! of 1965, 
P.L. 89-92, 15 U.S.C. 1331-1339, the foregoing principles have 
been suspended insofar as they relate to the obligation of 
broadcasters to apprise their audience of the hazards to health 
which cigarette smoking may entail. Petitioners argue that 
through the Labeling Act Congress has “preempted” the field, and 
the Commission's action is therefore beyond its authority and 
contrary to national policy. Although petitioners) can point to 
not a single instance in the language of the statute or the 


legislative history to show that the regulatory authority of 


atta ee 
the Commission under the Communications Act was considered or 
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discussed when this legislation was enacted, they maintain that 
the Commission was impliedly directed to remain out of the 
cigarette controversy and that its action “disrupts” the accommoda- 
tion established by Congress. 

It is well settled that "Repeals by implication are not 
favored. A law is not to be construed as impliedly repealing a 
prior law unless no other construction can be applied.” U.S. v. 
Jackson, 302 U.S. 628, 631 (1938). See also U.S. v. Yuginovich, 
256 U.S. 450 (1921). Nor do cases construing the Supremacy Clause 
of the Constitution, to which petitioners analogize the present 
case, call for a different result. "Statements concerning the 
exclusive jurisdiction of Congress beg the only controversial 
question: whether Congress intended to make its jurisdiction 
exclusive," California v. Zook, 336 U.S. 725, 731 (1949). 
See also Head v. New Mexico Board of Examiners, 374 U.S. 424, 


430 (1963); Florida Lime and Avocado Growers, Inc. v. Paul, 
23/ 
373 U.S. 132, 142 (1963). 


Petitioners’ arguments were carefully considered by 


the Commission, but the agency concluded, properly in our view. 


that Congress would not have sub silentio "overturned so basic 


237 In the latter case the Court stated: 


"The principle to be derived from our decisions is that 
federal regulation of a field of commerce should not be deemed 
preemptive of state regulatory power in the absence of persuasive 
reasons--either that the nature of the regulated subject matter 
permits no other conclusion, or that Congress has unmistakably 
so ordained.” Id. 
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a tenet of communications law and policy” as the obligation to 
afford opportunity for the presentation of conflicting viewpoints 
on controversial public questions. (R. 829) The Commission further 
found, and in its opinion demonstrated, that in fact its action 


advanced the purposes of the Labeling Act (R. 830-833) . We 


respectfully refer the Court to this portion of the orders under 


review (R. 824-837) as constituting a comprehensive and closely 
reasoned discussion of the question. We think it ‘clear from that 
discussion and from the following sections of our brief that the 


Commission's ruling is not contrary to the intent of Congress as 


reflected in either the language or the legislative history of the 


| 
Labeling Act and that its action will help to fulfill one of the 


essential objectives of the statute. 


A. The Cigarette Labeling Act By Its Terms Does 
Not Preclude The Commission From Requiring 


Broadcasters To Inform The Public Of Potential 
Health Hazards Where Their Facilities Have Been 


Utilized To Promote The Use Of Cigarettes. 

At the outset it should be understood what the Commission's 
ruling does and does not require: It does provide (R. 815) “that a 
station which carries commercials promoting the use of a particular 
cigarette as attractive and enjoyable is required |to provide a 
significant amount of time to the other side of this controversial 
issue of public importance--i.e., that however erovanies such 
smoking may be a hazard to the smoker's health.” It does not 


specify the form or content of such programming; it does not provide 
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that it be carried as part of or adjacent to the commercial; and 
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it does not specify the length or frequency of such broadcasts. 
These are all left to the good faith, reasonable judgment of the 
licensee upon the facts of a particular case. 

The Cigarette Labeling Act is quite clear and specific 
as to the kind of administrative action it seeks to interdict. 
Insofar- as it is relevant here the statute provides (Section 2) 
that it is “the policy of the Congress and the purpose of this 
Act, to establish a comprehensive Federal program to deal with 
cigarette labeling and advertising with respect to any relationship 
between smoking and health"; and (Section 5(b)) that "no statement 
relating to smoking and health shall be required in the advertising 
of any cigarettes the packages of which are labeled in conformity 
with the provisions of this Act." (Emphasis moe 

It is clear from Sections 2 and 5 that no other labeling 
requirement can be promulgated and no health warning can be 
required in cigarette advertisements by any Federal, State, or 
local authority. But, there is nothing in the language of the 
Act to indicate that other agencies cannot regulate other aspects 
relating to smoking and health. On the contrary, Section 5(c) 
leaves intact the FTC’s authority to police unfair or deceptive xractices 
in cigarette advertising. Similarly, almost every state has a 
law forbidding the sale of cigarettes to minors, and some have laws - 


requiring smoking education campaigns to be presented in public 


aN) hh. fe : > 
24/ The full text of the Act is appended to petitioners’ briefs. 
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schools. These laws clearly concern smoking and health, and indeed 


make a judgment that smoking is adverse to health. No one seriously 


contends that these statutes have been suspended or overturned by 


: 25/ | 
the Cigarette Labeliug Act. 


Petitioners’ position requires a conclusion that the 
statute means a good deal more than it says; that by prohibiting 
regulations which would require statements “in the advertising” 
warning of health hazards, Congress meant to foreclose the Commission 
from considering such advertisements as constituting a use of the 
airwaves for the presentation of a controversial public issue 
within the meaning of 47 U.S.C. 315(a). Indeed under their view 
the Commission would be powerless to take any action designed to 
inform the public on the smoking question. We think that if 
Congress had intended such a result it could have found the words 


to express that intent. This Court should not be asked to rewrite 


the statute. i 


In our view, the statute as it stands would preclude 


the Commission from requiring that statements of health warnings 

be included “in the advertising” and possibly even adjacent to 
cigarette commercials. But plainly it does not foreclose other 
action with respect to the health issue. And specifically, it does 
not prevent the Commission from ruling that when they air cigarette 


commercials, broadcasters, as part of their obligation to operate 


AER ON Dan ence 
25/ See, e.g., Rep. Kornegay's remarks, 111 Cong. /Rec. 16546. 
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in the public interest and to present conflicting views on issues 
of public importance, must devote a reasonable period of time to 
inferming the public of the health hazards involved. 

The Legislative Histo Shows No Intent B 


Congress To Foreclose The Commission From 
Ruling As It Did On The A licability Of The 


Fairness Doctrine To Cigarette Commercials. 


Petitioners base much of their argument on an assertion 
that the Commission has interpreted the words "in the advertising" 
of Section 5(b) too literally. They state that the Commission's 
ruling is in conflict with the intent of Congress on this score. 
But petitioners’ contentions find no more Support in the legislative 
history than they do in the plain language of the statute. 

Nowhere in either the House or Senate Reports and debates is there 
any indication- that the words of Section 5(b) have any meaning 
other than that attributed to them by the comiecion The 
legislative history shows that Congressional attention focused on 
the FIC!s proposal to require health warnings in cigarette 
advertising. As part of the ultimate legislative compromise, 

a direct prohibition was entered against the FTC.and all other 
agencies to keep them from adopting a rule like the FTC's. But 


there is no suggestion anywhere that on the question of cigarette 


26/ S. Rept. No. 195, pp. 4-6; H.R. Rept. No. 449, pp. 2, 4-6; 
H.R. Rept. No. 586, pp. 5-6; 111 Cong. Rec. 13893. 13899, 13908, 
13911, 13921, 13929, 14409, 14411, 14417, 14419, 14222, 14223, 
15597, 16543, 16545, 16546, 16547, 165uU8. 
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usage, which is manifestly controversial, broadcasters were to 
be relieved of obligations imposed by the Seomenio Minas Ae and 
Commission policy. : | | 

The 1964 Surgeon General’s Advisory Committee Report 
found a Link between smoking and disease and recommended “remedial 
action.” This occasioned a whole spate of legislative proposals 
in the 88th ee Shortly after the issuance of the 
Surgeon General's Report, the FIC. issued a notice of rulemaking 
in which it proposed to adopt a rule nemninien a health warning 
on cigarette packages and in cigarette Pee By 
the first session of the 89th Congress, three alternative legislative 


approaches were discernible: (1) amcading the Federai 


Food, Drug, and Cosmetic Act to provide for regulation of 


smoking products (H.R. 2248); (2) providing for a health warning 


and/or nicotine and tar contents on cigaretie packages 
(S. 559, H.R. 3014, H.R. 4007, H.R. 7051 and H.R. y2uy); and 
(3) giving the FIC. authority to regulate the labeling and 
advertising of cigarettes (S. 547). The Commerce Committees 
of both houses of Congress undertook extensive hearings on the 
subject of smoking and health. | 

Regarding the relationship between smoking and health, 
the Senate Committee concluded (S. Rept. No. 195, ae Cong. , 


27/ H.R. 4168, H.R. 7476, H.R. 9693, H.R. 9655, H. R. 9657, 
H. ae 9808, H. R. 5973, H. R. 9512, H. R. 9668, S. 2429 and S. 2430. 


28/ 29 Fed. Reg. 530 (1964). 


ist Sess., p. 3): 
While there remain a substantial number of 
individual physicians and scientists--the Commerce 

Committee received testimony from 39 of them--who 

do not believe that it has been demonstrated 

scientifically that smoking causes lung cancer or 

other diseases, no prominent medical or scientific 

body undertaking a systematic review of the evidence 

has reached conclusions opposed to those of the Surgeon 

General's Advisory Committee. 

_The Commerce Committee, therefore, concurs in 
the judgment that “appropriate remedial action" 

is warranted. 

The House Committee was not willing to opt for either medical 
opinion, but it did conclude that some remedial action was 
needed (H.R. Rept. No. 449, 89th Cong., lst Sess., p. 3). 

On balance, Congress appeared unwilling to embrace 
one or the other position, being concerned with not only the 
potential public health hazard but also with the possible 
economic impact on the tobacco, broadcasting and publishing 

29/ 
industries. Therefore a compromise was worked out whereby 
a health warning would be required on cigarette packages, 
but not in advertising, for a three year period during which 
the F.T.C. and H.E.W. would report to Congress on the effects of 
the labeling and various educational campaigns, etc. To this 
effect the Senate stated (S. Rept. No. EDO 

Considering the combined impact of voluntary 
limitations on advertising under the cigarette 


advertising code, the extensive smoking education 
Campaigns now underway, and the compulsory warning 


29/ See, e.g., H.R. Rept. No. 449, 89th Cong., lst Sess., p. 3. 


tS 
on the package, which will be required under the 
provisions of this bill, it was the committee's 
unanimous judgment that no warning in cigarette 
advertising should be required pending the showing 
that these vigorous, but less drastic, steps have 
not adequately alerted the public to the potential 
hazard from smoking. ! 
The House Committee felt the same way (H.R. Rept. No. UU9, pp. 4.5). 


| 
Nowhere in the above-cited history is there any reference 


to the Commission's regulatory authority. Petitioners have. however, 
cited two specific references to broadcasting which, they assert, 
support their view that the Federal Communications Commission was 

to do nothing in this area. One was a statement byj Senator Cotton 
during the floor debate reflecting his understanding of the bill 
before the Senate, i.e., “any restriction in the matter of adver- 
tising in magazines and on television and elsewhere should be 

held in abeyance.” 111 Cong. Rec. 13899. The Senator's remarks 

as a whole, however, show that the restriction referred to was the 
F.T.C. proposal and that he shared the majority view that requiring 
a warning in the advertising itself, as the F.T.C. proposed, “would 
practically terminate” such advertising, and was too drastic a 
measure at this time. Senator Cotton's inclusion of “television” 
has no significance except to confirm what the Commission concedes. 
that no health warning can be required in televised’ cigarette 
commercials. 

The second instance cited by petitioners is a dialogue 


| 
between Surgeon General Terry and Senator Magnuson regarding the 


use of some $2 million for an informational and eduational 


= {= 
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campaign to alert the public to the dangers in smoking. The 
Serator asked about the use of public service time on television 
and radio stations, and Dr. Terry stated: "I do not believe that 
we have utilized this and I know of no specific plans to do this.” 
Senator Magnuson then observed that "it will be up to the individual 
licensees to take it or not take it,” and Dr. Terry replied: 

That is right, sir. I think you must appreciate, 

Mr. Chairman, that there are quite a few other 

organizations who are vitally concerned about this 

problem and will be testifying before your committee 

that may very well propose this and, as a matter of 

fact, it is conceivable that the Interagency Council 

could wish to sponsor such public service advertising. 

Nothing in this dialogue runs contrary to the Commission's 
ruling. It shows that a number of organizations including the 
Public Health Service, are seeking to inform the public on the 
perils of smoking and indicates that broadcasters would be under 
no obligation to air Public Health Service announcements. But 
the Commission did not require that government-endorsed material 


be used. Licensees can use government material, private material, 


or create their own in order to satisfy the fairness obligation. 


And if they choose not to carry cigarette commercials they need 


carry nothing at all on the subject. 


Thus it can be seen that there is nothing in the legislative 
history of the Cigarette Act to preclude the Commission's ruling. 
Furthermore, Congress*s intent is quite clearly to educate the 


3Y Hearings before the Committee on Commerce on S. 559, S. S47, 
89th Cong. lst Sess. (1965), pp. 40-41. 
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public to the possible health hazards of smoking without taking an 


anti-smcking position. To this end, a labeling requirement was 


enacted and educational programs encouraged, while at the same time 


Congress prohibited restrictions in the advertising itself. As the 
following section of our brief shows, the Commission’s ruling 
implements efforts directed at educating the public on the health 

| 


question and is thereby fully consonant with the intent of Congress. 


C. The Commissicn*s Ruling Is Consistent With 
Congressional Policy Which Relies On' 
Educational Campaigns To Advise The Public 
Of The Hazards Of Smoking. | 


As shown above, Section 5(5) of the Labeling Act precludes 
requiring a health warning in or adjacent to cigarette advertising. 
In reaching this result, Congress was mindful of educational 
campaigns being carried out to warn the public of the hazards of 
smoking. This was one reason why no health warning in the 
advertising itself was deemed necessary at this time. The Senate 

Report states (S. Rept. No. 195, 89th Cong., lst Sess., p. 5): 


Considering the combined impact of voluntary 
limitations on advertising under the Cigarette 
Advertising Code, the extensive smoking 
education campaigns now underway, and the 
compulsory warning on the package, which will 
be required under the provisions of this bill, 
it was the Committee*s unanimous judgment: that 
no warning in cigarette advertising should be 
required pending the showing that these vigorous, 
but less drastic, steps have not adequately 
alerted the public to the potential hazard from 


smoking. . 


The House Report similarly states that the Cigarette Advertising Code 


and the educational and informational programs of HEWN. in combination 


— in 
with the Labeling Act made it unnecessary to insert health warnings 
in cigarette advertising as proposed by the F.T.C. (H. Rept. No. 4U9, 
89th Cong., lst Sess., pp. 4, 5). Indeed, Congress has affirmatively 
Supported such educational efforts, appropriating $2 million to be 
used for this purpose by the Department of Health, Education, and 
Welfare (P. im 89-156, 79 Stat. 589, 1965, R. 830). 

The Commission's opinion catalogs and discusses in some 
detail the substantial educational campaign being conducted by the 
Public Health Service, the American Cancer Society, and other groups 
{R. 830-833). Included in this effort are spot announcements on 
radio and television. The Public Health Service reported in January, 
1967, that it has distributed announcements to more than 900 radio 
Stations and has approached television Stations to obtain further 
coverage for its messages. The Americam Cancer Society has reported 
favorable responses from the national broadcast networks ana many 
individual stations concerning the promotion of its spot announcements 
on smoking and health (R. 830). 2 

The necessity for these and other efforts if, as Congress 
intended, these campaigns were to fully inform the public of the 
potential hazards to health which smoking may entail, is underscored 
by the June 30, 1967, report to Congress made by the F.T.C. pursuant 
to Section 5(d) of the Labeling Act. Citing the intensive appeals, 
particularly to the young, that appear in radio and television 
commercials, the Report states, p. 29: "To allow the American people, 
and especially teenagers, the opportunity to make an informed and 


deliberate choice of whether or not to start smoking, they must be 


freed from constant exposure to such one-sided blandishments and 


told the whole story.” 
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THE COMMISSION HAS THE AUTEORITY TO ADOPT 
A_ STANDARD OF FATRNESS WITH RESPECT TO THE 


| TREATMENT OVER THE AIR OF CONTROVERSTAT 
_ ISSUES OF PUBLIC IMPORTANCE. 

NBC and NAB make the Sweeping claim that it is beyond 
the power of the Commission to require fairness in broadcasting, 
not only as to cigarette commercials but as to all matter carried 
over the air. NBC argues that no such authority was granted the 
Commission under the Communications Act (Br. pp. 31-34) and that 
in any event its exercise is unconstitutional (Br. Pp- 34-54). 
NAB appears to concede the statutory basis for the Fairness Doctrine 
(though not as applied in this case), but joins NBC in arguing that 
it is an unconstitutional abridgment of First Amendment rights for 
the Commission to require stations to afford time for the airing 
of views at odds with those expressed in cigarette commercials 
(Br. pp. 61-67). 


We believe that these arguments are largely foreclosed 


by this Court's recent decision in Red Lion Broadcasting Co. Vv. 


F.C.C., ___ U.S. App. D.C. —, 381 F.2d 908 (1967), cert. granted 
pica I eat where the Court concluded that the delegation of 
authority under which the Commission acted was sufficiently precise 
to meet constitutional standards, that the Doctrine is not fatally 
vague or indefinite, and that it does not impose an undue burden 
upon free speech. See also i [ Communication of the United 
Church of Christ <. F.C.C., 123 U.S. App. D.C. 328, 343, 359 F.24 
$44, 1009 (1966), where it was observed that "adherence to the 


Fairness Doctrine is a sine gua non of every licensee." The Red 


aL 
Lion opinion traces in considerable detail the growth and develop- 
ment of the Fairness Doctrine (see in particular 361 F.2d at 917-920) 
and for this reason we have not included such material in this brief. 
Likewise because the legal issues have been so recently considered 
by the Court, we think petitioners’ arguments may be dealt with 
more briefly than might otherwise be the case. 

It is recognized that while the “basic principles of 
freedom of speech and the press, like the First Amendment's 
command, do not vary” with the mode of expression, | the special 


| 
conditions of the medium may affect the “permissible scope of 
community control,” Joseph Burstyn. Inc. v. Wilson, 343 U.S. 495, 
502-503. This precept applies with special force ro broadcasting. 
Since the radio spectrum is limited, government may and must 
regulate access to it, awarding licenses and regulating licensees 
so as to promote “the larger and more effective use of radio.” 
National Broadcasting Co. v. United States. 319 U.S. 190. 215-216. 
226. One important aspect of this duty is to assure that the 
airwaves do not become monopolized by one point of! view; that the 
relative handful of licensees which is all the spectrum can 
accommodate accords a fair hearing to competing positions on 
significant issues. See Red Lion Broadcasting Co. v. 13a Oa Gx = 
supra, and Office of Communication of United Church of Christ 


Vento CoC supra. | 


| , 
That is the essence of the Fairness Doctrine. It is 


wholly consistent with the First Amendment, which the Supreme Court 


- = 
has declared "rests on the assumption that the widest possible 
dissemination of information from diverse and antagonistic sources 
is essential to the welfare of the public.” Associated Press y. 
United States, 326 U.S. 1, 20. The refusal of a licensee to present 
both sides of an issue of public importance cannot be Squared with 
this premise. The Fairness Doctrine contains no restriction upon 
the licensee's judgment in presenting any program or any view on 
any subject. The requirement of presenting other views does no 
more than preserve the public's right to be informed. In so 
doing, it promotes, not retards, the goals of free speech. 

National Broadcasting Co. effectively precludes the 
broad arguments advanced here by NBC (Br. pp. 41-50) that 
under the First Amendment radio must be treated in the same fashion 
@s a Gaily newspaper. Compare Near v. Minnesota, 283 U.S. 697 
(1931) with National Broadcasting Co. As was seid in Office of 
Communication of United Gmrch of Christ y. IAGKlee S 
ee OF OF Urited Caurech of Christ ECL 

A broadcaster has much in common with a news- 

Paper publisher, but he is not in the same 

Category in terms of public obligations imposed 

by law. A broadcaster seeks and is granted the 

free and exclusive use of a limited and valuable 

part of the public domain; when he. accepts the 

franchise it is burdened by enforceable public 
obligations. A newspaper can be operated at the 

whim or caprice of its owners; a broadcast. 


Stetion cannot. 123 U.S. App. D.C. at 337, 381 
F.2d at 1003. 


See also Massachusetts Universalist Convention v. Hildreth, 183 
| 32/ 
F.2d 497, 500 Mist Cir., 1950) - 


32/ The argument that a radio station stands on the same footing 
aS a newspaper has fared no better in Congress. See e.g. Hearings 
before a Senate Subcommittee on Interstate and Foreign Commerce, 
on S. 1333, 80th Cong., lst Sess., p. 120, 126. 
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Nor can it be contended, as NBC and NAB urge, that broad- 


cast stations are now so numerous that there is no further reason to 


adhere to the view, relied on by the Supreme Court in the NBC case, 
| 


that the scarcity of broadcasting facilities warrants restrictions 
on the use of the airwaves. It was not the limited number of radio 
stations which prompted the adoption of the Communications Act of 

1934, or its predecessor Radio Act of 1927 (44 Stat. 1162), nor was 


it the number of radio stations relative to the number of daily 


newspapers. It was rather that the number of radio stations was 
increasing so rapidly that the radio spectrum could not accommodate 
all who sought to use it, without disastrous interference. National 


Broadcasting Co. v. United States, 319 U.S. at 210-213. 


| 
This situation has not changed. Repeal of the Communica- 


tions Act would still create chaos. The available spectrum space, 
which must accommodate many uses of radio in addition to broadcasting, 
is inadequate to meet existing demand, and new demands for spectrum 


space are constantly developing. The Director of Telecommunications 


| 
Management, in an October 1966 Report on Frequency Management within 
the Executive Branch of the Government, stated (p. 13): 


The rapid rate of growth in use of the radio 
spectrum has exceeded, by a substantive margin, 
the increase in the allocated spectrum, our 
capability to use the higher frequencies, our tech- 
nology, and our administrative methods and facilities. 
In fact, technology has created desire for additional 
uses faster than it has produced means to solve the 
problem of electro-magnetic congestion. The part 
of the spectrum that we have learned how'to use 


Ste 


is now fully allocated to important civil and 
Government needs and is congested in key parts. 33/ 


Within the broadcast field, in addition to the continuing 


need for regulation to prevent destructive electrical interference 
gs Pp 


among stations, there is still a greater demand than availability 


of frequency space. The Commission's 1966 Annual Report thus 
speaks (p. 6) of “growing congestion" in the AM band, and during 


1967 there were 73 comparative hearings in the prosdcescr tierd 
/ 


invoiving two or more applicants for the same frequency. If 

anything, then, the necessity for control of the radio spectrum 
is even greater today than it was in 1927. 

One major reason why a large block of frequencies has 

1 allocated for broadcasting purposes is so that information 


on issues of public concern and importance can be disseminated. 


33/ Thus, the more than 2-1/4 million transmitters Operating in 

the land mobile service (which includes police, fire, conservation, 
industrial and transportation services), are now choked hy con- 
gestion of the limited spectrum space available to them. “Unfortu- 
mately, though, there is no remaining unallocated space and giving 
more space to mobile use would require taking it away from some 

other service. The problem then becomes one of balancing conflicting 
requirements of all services and as apportionment of the available 
Spece in consideration of relative needs and importance.” See F.C.C. 
Annual Report, 1966, pp. 48, S51, 136. 

34/ When the Commission revoked the license of station KRLA in 
Pasadena, California, there were 16 applications by parties seeking 
to use the vacated frequency. Docket No. 15742, designated for 
rehearing on December 21, 1964, 30 Fed. Reg. 168. Eight applica- 
tions were filed for St. Louis, Missouri, when the license of station 
KWK was revoked. Docket No. 17209, designated for hearing on 
February 21, 1967, 32 Fed. Reg. 3305. And when the license of 
scLevision station KSHO-TV, Las Vegas, Nevada, was rescinded, 7 
Parties sought the frequency. (Applications pending, not yet 
designeted for hearing.) 


oon 


The Commission emphasized in its Report _on Editorjalizing the 
| 


"right of the public to be informed” and stressed the critical 
role played by broadcasting in vindicating that right, 13 F.C.C. 
1246, 1249 (1949). The Fairness Doctrine as here applied 
implements this purpose by insuring a fair treatment of: the 
cigarette smoking issue and, consequently, a better informed 
body of public opinion. 

In sum, it is well settled that the power of Congress 
over interstate commerce includes the power to regulate use of 
the airwaves and that this authority has been properly delegated 
to the Commission. A requirement that, having permitted the 
extensive use of their facilities to promote cigarette smoking, 
broadcasters must advise their listeners of the hazards 
involved, is a clearly reasonable exercise of that authority. 
Indeed, as the Commission stated (R. 844), the matter quite 
literally may be one of life or death. Under the circumstances 
it is, we submit, well-nigh frivolous to contend that the 


Commission's action is barred by the Constitution. 


35/7 See National Broadcasting Co. v. United States, supra; 
Federal Communications Commission v. Pottsville Broadcasting 
Co., 309 U.S. 134, 138 (1940); Federal Radio Commission v. 


Nelson Bros. Bond & Mortgage Co., 389 U.S. 266, 276, 285 
(1933). 
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The Commission emphasized in its Report on Editorializing the 
"right of the public to be informed” and stressed the critical 
role played by broadcasting in vindicating that right, 13 F.C.C. 
1246, 1249 (1919). The Fairness Doctrine as here applied 
implements this purpose by insuring a fair treatment of the 
cigarette mole issue and, consequently, a better informed 
body of public opinion. 

In sum, it is well settled that the power of Congress 
over interstate commerce includes the power to regulate use of 
the airwaves and that this authority has been properly delegated 

35 
to the Commission. A requirement that, having permitted the 
extensive use of their facilities to promote cigarette smoking, 
broadcasters must advise their listeners of the hazards 
involved, is a clearly reasonable exercise of that authority. 
Indeed, as the Commission stated (R. 844), the matter quite 
literally may be one of life or death. Under the circumstances 
it is, we submit, well-nigh frivolous to contend that the 


Commission's action is barred by the Constitution. 


35/ See National Broadcastin Co. v. United States, supra; 
Federal Communications Commission v. Pottsville Broadcasting 
Co.. 309 U.S. 134, 138 (1940); Federal Radio Commission v. 


Nelson Bros. Bond & Mortgage Co., 389 U.S. 266, 276, 285 
(1933). | 


- 35 - 
CONCLUSION 
For the foregoing reasons, the Commission's orders under 
review in these appeals should be affirmed. 
Respectfully submitted, 
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QUESTIONS PRESENTED 


1. Whether the application of the FCC’s ‘‘Fairness 
Doctrine’’ to cigarette product advertisements on radio and 
television is consistent with the Federal Cigarette Labeling 
and Advertising Act. 


2. Whether the ‘‘Fairness Doctrine’’ may be validly ap- 
plied to routine commercial product advertisements. 


3. Whether the FCC validly applied the ‘‘Fairness Doc- 
trine’’ in the present case to cigarette product advertise- 
ments, without examining a single such advertisement, 


on the assumption that all cigarette advertisements per se 
constitute the presentation of one side of the smoking-and- 
health controversy. 


4. Whether the FCC improperly denied cigarette in- 
dustry spokesmen the right of reply under the ‘‘Fairness 
Doctrine’’ to broadeasts presenting the view that cigarette 
smoking is a health hazard. 


Questions presented 

Jurisdictional statement 

Statement of the case 

Statutes involved 

Statement of points 

Statement of the issues and summary of argument .... 
Argument: 


I. The Federal Cigarette Labeling and Advertis- 
ing Act precludes the application of the ‘‘Fair- 
ness Doctrine’ to cigarette advertisements .... 


A. The legislative history of the Act makes 
clear that Congress intended to bar any reg- 
ulation of cigarette advertising such as that 
adopted by the FCC in this case 

(i) The FCC’s ruling is inconsistent with 
the decision of Congress to preclude 
piecemeal administrative regulation of 
cigarette advertising 


(ii) The FCC’s decision is inconsistent with 
the moratorium provision in the statute 


B. The FCC’s reasoning with respect to the 
Labeling Act will not withstand serutiny ... 


IL The ‘‘Fairness Doctrine’’ should not be held ap- 
plicable to commercial product advertising .... 


A. The present decision is inconsistent with the 
history and purposes of the ‘‘Fairness Doc- 


B. Cigarette advertising cannot properly be 
singled out for application of the ‘‘ Fairness 
Doctrine”’ 
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IIL. Even if the ‘‘Fairness Doctrine’? were appli- 
eable to routine product advertising, its appli- 
eation by the FCC in the present case cannot be 
upheld as a valid exercise of Commission au- 
thority 45 


A. Per se rules like that in the present case are 
not valid applications of the ‘‘Fairness Doc- 


B. The present decision was reached in disre- 
gard of procedural requirements and basic 
standards of fairness 49 


C. The present decision lacks factual support 
in the record 


D. Cigarette advertising does not present a 
viewpoint on the smoking and health contro- 
versy 59 


. The FCC’s ‘‘clarification”’ denying cigarette ad- 
vertisers the right of reply under the ‘‘Fair- 


ness Doctrine’’ to presentation of the anti-smok- 
ing viewpoint is invalid 59 
Conclusion 
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IN THE 


United States Court of Appeals 


For THE District or Cotumsia Ciacuir 
Nos. 21,285, 21,525 & 21,526 


Joun F. Banzuar III, Petitioner, 
v. 

FreperaL Communications Commission and 
Unrrep States or America, Respondents, and 
WTRFEF-TYV, Inc., and Nationan 
Association oF Broapcasters, Petitioners, 
v. 


FrepeRAL CoMMUNICATIONS COMMISSION and 
Unrrep States or America, Respondents, 


Tse Tosacco Instiruts, Inc., et au., Intervenors. 


No. 21,577 
Te Tosacco Instrrute, Inc., er AL., Petitioners, 
v. 


Feperan Communications Commission and 
Unirep States or America, Respondents. 


Consolidated Petitions To Review Orders of the 
Federal Communications Commission 


BRIEF FOR THE TOBACCO INSTITUTE, INC., ET AL. 


JURISDICTIONAL STATEMENT 


These are proceedings to review: (1) a ruling of the Fed- 
eral Communications Commission contained in a letter of 
June 2, 1967, to Television Station WCBS-TV in New York 
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City (R. 15-17); (2) a memorandum opinion and order of 
the FCC of September 8, 1967, in which the Commission, on 
reconsideration, reaffirmed its letter ruling of June 2, 1967 
(R. 814-74); (3) a so-called ‘‘clarification’’ of the memo- 
randum opinion and order of September 8, 1967, contained 
in a letter from the FCC to Thomas J. Dougherty of 
Metromedia, dated September 21, 1967 (R. 881-84) ; and (4) 
a denial of reconsideration of this ‘‘clarification,’’ contained 
in a letter from the FCC to The Tobacco Institute, Inc., 
officially released on December 21, 1967 (R. 895-97). 


Petitioners, The Tobacco Institute, Inc., and eight ciga- 
rette manufacturers, became parties to the administrative 
proceeding before the FCC by filing petitions for reconsid- 
eration of the FCC’s ruling of June 2, 1967." (R. 352-67.) 
They received no notice of, or opportunity to participate in, 
the proceeding prior to that time. The FCC held them 
proper parties to the administrative proceeding in its 
opinion of September 8, 1967, denying reconsideration of 
the earlier ruling. (R. 815, n. 2.) 


This Court, by order of January 19, 1968, granted the 
present petitioners intervention as of right in Nos. 21,285, 
21,525 and 21,526. Petitioners also filed an independent 
petition for judicial review of the FCC’s ‘‘clarification’’ of 
September 21, 1967, and its denial of reconsideration of 
this ‘‘clarification’’ of December 21, 1967 (No. 21,577). The 
latter petition was consolidated with these proceedings by 
order of this Court on February 1, 1968. Jurisdiction of 


1The Tobacco Institute, Inc., 2 New York membership corporation, is a 
voluntary association of United States manufacturers of tobacco products, 
including six of the eight manufacturers which are petitioners. The eight 
cigarette companies joining in this brief are: The American Tobacco Company, 
Brown & Williamson Tobacco Corporation, Larus & Brother Company, Incor- 
porated, Liggett & Myers Tobacco Company, P. Lorillard Company, Philip 
Morris Incorporated, R. J. Reynolds Tobacco Company, and United States 
Tobacco Company. Together these companies account for nearly all of the 
cigarettes manufactured in the United States. They promote the sale of their 
cigarettes, among other means, by paid advertisements over radio and television. 
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this Court to review these various decisiuus of the FOC 
is founded upon 47 U.S.C. §402(a) and 28 U.S.C. § 2342; 
see Red Lion Broadcasting Co. v. FCC, 381 F.2d 908 (D.C. 
Cir.), cert. granted, 389 U.S. 968 (1967). 


STATEMENT OF THE CASE 


1. This case arose when petitioner Banzhaf, a New York 
lawyer, wrote a letter on his own behalf to television sta- 
tion WCBS-TV in New York on December 1, 1966. Banzhaf 
asserted that the ‘‘question of the advisability of smoking 
is clearly a controversial issue of public importance’’; that 
cigarette advertisements—he referred in his letter to three 
specific commercials broadcast on November 24, 1966—con- 
stitute the expression of a point of view by the cigarette 
advertisers on this issue; and that the station was obligated 
under the FCC’s ‘‘Fairness Doctrine’’ to grant free time, 
‘‘roughly in proportion to that now spent on your station 
promoting the virtues and values of smoking,’’ to respon- 
sible groups to present an anti-smoking point of view. (R. 


3-5.) On December 20, 1966, Banzhaf wrote again to the 
station, stating that, as a prerequisite to filing a complaint 
with the FCC, he was requesting that free broadcast time 
be made available to him as a spokesman for an anti-smok- 
ing point of view. (R. 6.) 


The station replied by letter of December 30, 1966, re- 
jecting Banzhaf’s request for free time. WCBS-TV 
pointed out that it had presented broad coverage of ‘‘the 
issue of the health ramifications of smoking.’’ Under these 
circumstances, the station deemed it unnecessary to ad- 
dress itself to the question whether the ‘‘Fairness Doc- 
trine’’ applies to product advertisements, although it stated 
that it did not believe the doctrine applicable. It said: 


‘“We believe that it is clear that the fairness doctrine 
was conceived by the Commission as an aid to the 
public’s right to be informed about public issues—not 
as a vehicle for giving the Commission power to in- 
directly regulate product advertising when other gov- 
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ernmental agencies are directly charged with the reg- 
ulatory responsibility over such advertising.’”’ (KR. 
8.) 


Banzhaf thereupon wrote to the FCC, complaining that 
WCBS-TV had failed to comply with the ‘‘Fairness Doc- 
trine.”? He enclosed copies of his letter of December 1, 
1966, and the station’s reply, and requested that his com- 
plaint be investigated and that appropriate action be taken 
against the station. (R. 1-2.) No copies of the three ad- 
vertisements specified by Banzhaf, nor of any other cig- 
arette advertisements, accompanied this complaint. 


Although it is the FCC’s professed practice when a 
‘‘Fairness Doctrine’? complaint is made to give the licensee 
notice and opportunity to reply,” the FCC did not do so in 
this case. Instead, it sent the station a letter dated June 
2, 1967, which it said constituted its ruling on the Banzhaf 
complaint. The FCC stated: 


‘¢We hold that the fairness doctrine is applicable to 
such advertisements. We stress that our holding is 
limited to this product—cigarettes. ... We believe 
that a station which presents such advertisements has 
the duty of informing its audience of the other side 
of this controversial issue of public importance—that 
however enjoyable, such smoking may be a hazard to 
the smoker’s health.’? (R. 16.) 


The FCC, however, rejected Banzhaf’s claim that the 
time to be afforded for this purpose should ‘‘roughly ap- 
proximate’’ the time devoted to cigarette commercials. It 
did so on the ground that such a requirement would be 
inconsistent with the Cigarette Labeling and Advertising 
Act of 1965. (R. 16.) It said that stations carrying 
cigarette commercials would be required ‘‘to provide a 
significant amount of time for the other viewpoint.”’ (Jd.) 


2° Applicability of the Fairness Doctrine in the Handling of Controversial 
Issues of Public Importance.’’ 29 Fed. Reg. 10416, 2 R.R. 24 1901, 1905 (1964) 
(hereafter ‘‘ Fairness Primer’’). 


4) 


It further indicated that stations had a duty to allocate 
‘a sufficient amount of time . . . each week to cover the 
viewpoint of the health hazard posed by smoking.”’ (R. 
17.) 


2. This ruling—made without any notice or opportunity 
to be heard, either to WCBS-TV or any other interested 
party—led to the filing of a number of petitions for recon- 
sideration and for a stay of the ruling pending reconsidera- 
tion. These petitions challenged the legality of the FCC’s 
ruling on various constitutional, statutory, and public policy 
grounds, as well as the procedures by which it was reached. 
(£.g., R. 352-367, 403-500.) Some parties also asked the 
FCC to inaugurate a formal rule-making proceeding to 
give systematic consideration to the question whether to 
extend the ‘‘Fairness Doctrine’’ to product advertising. 
(R. 167-201.) 


On September 8, 1967, without having conducted an evi- 
dentiary hearing or having heard oral argument, the FCC 


issued a new opinion and order, denying reconsideration of 
its June 2, 1967 ruling, declining to stay its effectiveness, 
and refusing to consider the matter in a rule-making pro- 
ceeding. (R. 814-74.) The FCC conceded, however, that 
‘‘the ruling constitutes a precedent on an important issue 
which will affect licensees other than WCBS-TV and may 
necessitate a change in the operations of some.’’ It there- 
fore decided ‘‘for reasons of equity’’ that the conduct of 
licensees with respect to applying the ‘‘Fairness Doc- 
trine’’ to cigarette advertising prior to the opinion and 
order of September 8, 1967, would not be considered in 
connection with license renewal applications... (R. 816.) 


The FCC defined the ‘‘controversial issue’? invoking 
application of the ‘‘Fairness Doctrine’’ as follows: ‘‘that 
however enjoyable, such smoking may be a hazard to the 
smoker’s health.’’ (R. 815.) It reiterated this formula- 
tion of the issue at several points: ‘‘the health issue”? (RB. 
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838) ; ‘there the controversial issue posed is one of health 
hazard’”’ (R. $44); ‘‘the smoking-health issue’’ (R. $48). 


The FCC ruled that cigarette advertising expresses a 
point of view on this issue, without even considering the 
contents or character of the particular advertisements cited 
in the complaint.* It asserted that: 


‘we do not think that the text of the particular ad- 
vertisements was necessary to our ruling or to our 
decision on the requests for reconsideration.”? (R. 
851.) 


The FCC rejected the constitutional attacks on the 
‘Fairness Doctrine,’’ relying on its own earlier decision 
with respect to the ‘‘Fairness Doctrine”’ in the context of 
its so-called ‘‘personal attack’’ rules and on the decision 
of this Court in Red Lion Broadcasting Co. v. FCC, supra. 
It found statutory authority for its construction and appli- 
cation of the ‘‘Fairness Doctrine’”’ in the obligation of 


licensees to operate in the ‘‘public interest’? and in the 
ostensible adoption of the ‘‘Fairness Doctrine’? by Con- 
gress in the 1959 amendment to Section 315 of the Com- 
munications Act, 47 U.S.C. § 315. It declared that these 
provisions apply to commercial advertising as well as to 
other forms of programming. (R. 819-823.) 


The FCC conceded that the Cigarette Labeling and Ad- 
vertising Act of 1965 would preclude it from prohibiting 
cigarette advertising on radio and television, or requiring 
inclusion of a health warning in or adjacent to a cigarette 
advertisement, or compelling a grant of time by licensees 
for presentation of antismoking views roughly approxi- 
mate to the time devoted to cigarette advertising. It never- 


3In its petition for reconsideration, NBC had attached the text of three 
advertisements which appeared to be those mentioned in Banzhaf’s letter of 
December 1, 1966. None of these advertisements stated that smoking is not a 
health hazard or represented that smoking is beneficial to health or that the 
brand of cigarettes advertised was ‘‘less hazardous’? than others. (R. 416-20.) 
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theless asserted that the Act did not preclude it from re- 
quiring broadcasters to afford ‘‘a significant amount of 
time’’ to anti-smoking advocates. It justified this result 
principally on the ground that the Act’s legislative history 
refers to ‘‘smoking education campaigns’’ and that Con- 
gress has appropriated money for use by the Department of 
Health, Education and Welfare in disseminating informa- 
tion about smoking and health. (R. 824-837.) 


The FCC also declared: 


‘four ruling applies only to cigarette advertising, and 

imposes no Fairness Doctrine obligation upon peti- 

(ogee io respect to other product advertising.’’ 
. 847. 


It rationalized this singling out of cigarette advertising 
on two grounds: (i) there are governmental and private 
reports and Congressional action with respect to the pos- 
sible hazards of smoking; and (ii) these assert that 
‘‘normal use of this product can be a hazard to the health 
of millions of persons.’’ (R. 846.) 


In response to the procedural objections to the manner in 
which it had arrived at its decision of June 2, 1967, the 
FCC asserted that its consideration of the pleadings filed 
after that decision met the requirements of due process. It 
also stated that any procedural defects would be cured by 
giving its ruling only prospective effect. Although the rul- 
ing is applicable to all licensees, the FCC said that formal 
rule-making would serve no useful purpose. (R. 849-852.) 


Commissioner Loevinger, concurring in the order of Sep- 
tember 8, 1967, emphasized that he did so despite ‘‘doubts 
that the action is procedurally and substantively consistent 
with controlling legal rules.’? (R. 861.) He found the 
FCC’s affirmation of statutory authority for its action 
‘most dubious’’; warned that extension of the ‘‘Fairness 
Doctrine’’ to product advertising ‘‘is likely to lead either 
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to its attenuation to the point of ineffectiveness or its broad- 
ening to a scope that is wholly unworkable’’; and said that 
<<the Commission will be hard pressed to find a rational 
basis for holding that cigarettes differ from all other haz- 
ards to life and health.’’ (R. 863.) 


He also remarked that the FCC had failed ‘‘to come to 
grips with the issue posed by the Cigarette Labeling Act’’ 
and that its construction of the Act was ‘‘strained and un- 
convincing.’”’ (R. 865.) He concluded that the ruling was 
‘the result of sentiment rather than conviction’’ (R. 866) 
and reluctantly concurred in the result solely because of his 
belief that cigarette advertising encourages young people 
to smoke, and it was ‘‘desirable that all legal and practical 
steps be taken to discourage smoking.”’ (R. 865.) 


3. In elaboration of its holding that cigarette advertising 
raises a controversial issue of public importances under the 
‘‘Pairness Doctrine,’’ the FCC made a further important 
ruling in its opinion of September 8. It stated: 


‘We see no inequity in the circumstance that cigarette 
advertisers are precluded by various codes from mak- 
ing affirmative health claims in_ the advertising pro- 
gramming. The Fairness Doctrine affords an avenue 
for presenting in regular program time the viewport 
of responsible spokesmen for the cigarette advertisers 
in rebuttal to any health hazard claims made im oppo- 
sition to cigarette commercials.’’ (R. 842.) (Emphasis 
supplied.) 


The FCC thereafter received a request from a broad- 
caster, Metromedia, Inc., for ‘‘clarification”’ of this por- 
tion of its opinion of September 8. (R. 888) Without prior 
notice to any of the parties to the proceeding or to any 
other person, the FCC withdrew the sentence of its opinion 
stating that licensees have this obligation and said: 


‘6a licensee who has carried cigarette commercials has 
extensively covered one side of the issue on behalf of 
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the cigarette companies, so that when he presents a 
significant amount of time devoted to the other side 
... he is under no obligation to present further mate- 
rials on the first (pro-smoking) side requested by these 
companies or their spokesmen... .’’* (R. 883.) 


The Tobacco Institute petitioned for reconsideration of 
this ‘‘clarification,’’ contending that there is no basis for 
the FCC’s conclusion that cigarette commercials present 
one side of the smoking and health issue and that if a li- 
censee broadcasts the view that smoking is hazardous to 
health, the ‘‘Fairness Doctrine’’ itself should require giv- 
ing the cigarette companies time to reply to this view. (R. 
889-94.) The FCC declined to reconsider its ‘‘clarifica- 
tion’’; it added only the following statement: 


‘‘The hypothetical situation of a station which presents 
health hazard claims but no cigarette commercials ob- 
viously raises a factor different from that considered 
in our response to Metromedia, whose inquiry assumed 
that cigarette commercials had been carried. Whether 
time must be afforded in the hypothetical circumstances 
you suggest is a matter which would be governed by 
the same principles as are applicable generally under 
the ‘‘Fairness Doctrine.’’ (R. 897.) 


STATUTES INVOLVED 


Section 315(a) of the Communications Act of 1934, 48 
Stat. 1088, as amended, 73 Stat. 557 (1959), 47 U.S.C. § 315 
(a), and the full text of the Federal Cigarette Labeling and 
Advertising Act, 79 Stat. 282 (1965), 15 U.S.C. $$ 1331-39, 
are set forth in Appendix A. 


4 Commissioner Loevinger concurred in this action, but added: ‘‘since the 
Commission opinion [of September 8, 1967] is confused, ambiguous, loosely 
reasoned and certain to engender difficulties, . . . I think it would be prefer- 
able to withdraw the Commission opinion and issue one less prolix and logically 
more rigorous to deal with this subject.’’ (R. $84.) 
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STATEMENT OF POINTS 


1. The Federal Cigarette Labeling and Advertising Act 
precludes the FCC’s ruling that the ‘‘Fairness Doctrine”’ 
is applicable to cigarette product advertising. 


2. Irrespective of the Federal Cigarette Labeling and 
Advertising Act, the present ruling applying the ‘‘Fairness 
Doctrine’”’ to cigarette product advertising exceeds the 
FCC’s statutory and constitutional authority, and is pro- 
cedurally defective. 


3. Even if the ‘‘Fairness Doctrine’? may be validly ap- 
plied to cigarette product advertisements, the FCC’s ruling 
that cigarette industry spokesmen are not entitled to time 
under the ‘‘Fairness Doctrine”’ to reply to broadcasts pre- 
senting the view that cigarette smoking is a health hazard 
is invalid. 


STATEMENT OF THE ISSUES AND 
SUMMARY OF ARGUMENT 


These proceedings raise novel and important questions 
as to the construction, application and validity of the so- 
called ‘‘Fairness Doctrine”’ of the Federal Communications 
Commission in relation to commercial product advertising 
on radio and television. In essence, the FCC has held, in 
the decisions of which these petitioners seek review, that: 


(1) The ‘‘Fairness Doctrine’’ is applicable to cigarette 
product advertising and requires licensees who carry any 
cigarette commercials to provide a significant amount of air 
time free of charge on a regular basis for presentation of the 
point of view that cigarette smoking may be a hazard to the 
smoker’s health; (2) licensees who broadcast cigarette 
commercials and grant a significant amount of time to 
spokesmen for the view that smoking may be hazardous 
to health are not obligated under the ‘‘Fairness Doctrine”’ 
to afford reply time free of charge to spokesmen for the 
view that cigarette smoking has not been scientifically 
proved hazardous to health. 
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The FCC has made a sweeping and unprecedented exten- 
sion of the ‘‘Fairness Doctrine’’ into the area of com- 
mercial product advertising. Furthermore, it has singled 
out the advertising of a single product, cigarettes, for 
this application of the ‘‘Fairness Doctrine.’’ In doing so, 
it has also transformed the ‘‘Fairness Doctrine’? from a 
flexible standard—originally geared to case-by-case appli- 
cation in specific factual settings by licensees exercising 
judgment and discretion—into a per se rule dictating 
licensee behavior with respect to all cigarette advertis- 
ing. It has asserted authority over cigarette product 
advertising, although this matter is governed by Congres- 
sional legislation of preemptive character. And the FCC 
has applied the ‘‘Fairness Doctrine’? so as to deprive 
cigarette manufacturers of the effective right to reply to 
their critics, a right which had been safeguarded by the 
doctrine itself as previously formulated. 


This Court is called upon to decide whether these actions 
by the FCC are lawful exercises of the powers granted 
to this agency by Congress. 


I 


The application of the ‘‘Fairness Doctrine’’ to cigarette 
advertising is barred by the Federal Cigarette Labeling and 
Advertising Act. 


The Act represents a studied legislative compromise, 
which is disrupted by the FCC’s ruling in the present case. 
Urged by some to regulate both cigarette labeling and 
advertising and by others to regulate neither, and faced 
with divergent views as to the alleged health hazards of 
smoking and as to which agency of government should be 
in charge of any regulation in this area, Congress adopted 
a middle-ground position. 


First, Congress enacted a ‘‘comprehensive Federal 
program to deal with cigarette labeling and advertising 
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with respect to any relationship between smoking and 
health.”’? In so doing, Congress adopted an ‘‘across-the- 
board’? approach and precluded ‘‘piecemeal”’ regulation 
by any federal administrative agency or state or local 
government. Significantly, the FCC, when asked to express 
its views on pending bills, acknowledged its own limited 
jurisdiction and stated that it was ‘‘clearly appropriate 
_. . that the matter of cigarette advertising be treated on 
an all-inclusive, across-the-board basis, rather than in a 
piecemeal fashion.”’ 


Second, instead of the polar positions urged upon it, 
Congress required a caution notice on cigarette package 
labels but held the regulation of cigarette advertising in 
abeyance. Congress specifically provided that no state- 
ment relating to health should be required in cigarette 
advertising. In reaching this accommodation, Congress 
clearly rejected the premise, which underlies the FCC’s 
present ruling, that cigarette product commercials must 
be counterbalanced by other advertising with health- 
warning messages. Congress unequivocally determined 
that the prescribed cautionary statement on cigarette 
package labels constituted ‘‘adequate warning”’ of any 
health hazards that might be connected with cigarette 
smoking. 


The FCC acknowledges that the Labeling Act precludes 
it from requiring a cessation of cigarette advertising on 
the air, or from requiring a health warning ‘‘in or adjacent 
to’? cigarette commercials or from ordering licensees to 
afford anti-smoking advocates time ‘‘roughly approximate’”’ 
to that devoted to cigarette commercials—even though 
none of these prohibitions is expressly stated in the Act. 
It is clear that all these restrictions on the FCC’s power— 
as well as a restriction on the asserted power to require 
licensees to accord a “‘significant amount of tinie’’ to anti- 
smoking advocates—are required in order to effectuate the 
purpose of the Act. 
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The FCC’s ruling cannot be squared with the Act on the 
ground that the ruling implements the ‘‘smoking educa- 
tion campaigns’’ referred to in the legislative history of 
the Act. The Senate Report in question referred to ‘‘the 
extensive smoking education campaigns now underway’’; 
no ‘‘educational’’ campaign of the sort involved in the 
present ruling was even remotely contemplated at the time 
the Act was passed. In any event, no regulation of 
cigarette advertising may properly be justified by reference 
to the ‘‘educational’’ campaigns cited by Congress. These 
campaigns were expressly mentioned by Congress as a 
reason to refrain from regulating cigarette advertising. 


II 


Even if the Labeling Act did not preclude the FCC’s 
action in this case, there is no rational basis in the purpose 
and history of the ‘‘Fairness Doctrine’’ for applying the 
doctrine to routine advertising of commercial products. 


The FCC created the ‘‘Fairness Doctrine’’ to help bring 
about an informed public opinion on vital issues through 
the complete and balanced presentation and discussion of 
conflicting points of view. From the time of its first 
systematic formulation in 1949 until the present case, the 
FCC never indicated that the ‘‘Fairness Doctrine’’ applies 
to advertising solely designed to sell a commercial product. 
The doctrine, in accord with its underlying purpose, was 
always regarded as directed to programming which involves 
the reasoned discussion of public issues. 


Routine product advertising does not constitute the 
deliberative presentation of one side of a controversy 
which should trigger the operation of the ‘‘Fairness 
Doctrine.’”? The FCC’s decision is likely to lead merely 
to contending ‘‘spot’’ announcements, in which licensees 
try to discharge the obligation imposed on them by the FCC 
by repetitive ‘‘spot’’ warnings about the purported 
hazards of smoking. Such a battle of the ‘‘spots’’ would 
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not enhance public understanding of important con- 
troversies, which is the object of the “‘Fairness Doctrine.’’ 


There is no rational basis for the FCC’s announcement 
that the ‘Fairness Doctrine’’ will be applied only to ciga- 
rette advertisements. Cigarette advertising cannot logically 
be differentiated from other product advertising in applica- 
tion of the ‘‘Fairness Doctrine.’’? There are controversies 
of public importance over many products. If cigarette 
advertising automatically invokes the ‘‘Fairness Doctrine,’’ 
so would advertising for these other products. The result 
will be a distortion of programming, with licensees required 
to devote substantial portions of air time to these multi- 
farious product controversies. 


The FCC’s singling out of cigarette advertising for 
application of the ‘‘Fairness Doctrine’’ is arbitrary and 
discriminatory. It is clear that the FCC has made a judg- 
ment in favor of the anti-smoking viewpoint in the con- 
troversy over smoking and health and that is why it has 


selected cigarette advertising for this special treatment. 
But the FCC has no authority to take sides on the merits 
of a controversy in determining the applicability of the 
‘‘Fairness Doctrine,’”? as it has always recognized prior 
to this case. 


Ii 


Even if the FCC were authorized to apply the ‘‘ Fairness 
Doctrine’? to routine commercial advertising in some 
circumstances, its application to cigarette advertising in 
the manner exhibited by the present case cannot be justified. 


The FCC has treated any and all cigarette advertising 
as presenting a viewpoint on the issue of smoking and 
health without regard to what such advertisements actually 
say. The FCC did not even consider the three advertise- 
ments which formed the basis of the original complaint to 
be relevant to its decision. This application of the 
‘<P airness Doctrine’’ runs counter to its previous decisions, 
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which always looked to the specific factual setting to deter- 
mine whether the doctrine applied. Moreover, the FCC 
had previously held that explicit presentation of a point 
of view on a controversial issue is necessary to trigger 
the ‘‘Fairness Doctrine.’’ In the present case, however, 
the FCC in effect held that all cigarette advertising per se 
presents such a point of view. 


There is no factual support for such a conclusion. The 
FCC announced its far-reaching decision in this case with- 
out a rule-making proceeding, without soliciting the views of 
interested parties, without hearings or oral argument, and 
without even giving the party originally complained against 
notice of the complaint and an opportunity to reply. The 
FCC relied for its conclusion as to the character of 
cigarette advertising on the report of another agency, the 
FTC; but this report—filed after the FCC’s initial ruling 
in this case—depends on premises which were rejected by 
Congress in passing the Labeling Act and was itself the 


product of an ex parte proceeding. 


The advertisements which formed the basis of the orig- 
inal complaint in this case do not express any viewpoint 
on the smoking and health issue. Nor is there any evi- 
dence that other current cigarette advertisements do so. 
The FTC, which asserts its power to act against any ciga- 
rette advertisements making health claims, has not brought 
any proceedings in recent years alleging that any cigarette 
advertisements make such claims. Moreover, broadcasting 
codes themselves prevent the broadcasting of advertise- 
ments making health representations. 


In the absence of any first-hand examination of current 
cigarette advertising by the FCC and any evidence to 
support its conclusion as to the character of this ad- 
vertising, its application of the ‘‘Fairness Doctrine”’ in the 
circumstances of this case cannot stand. 
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Even if the FCC’s construction and application of the 
‘‘Pairness Doctrine” to cigarette advertising were valid, 
the FCC has erred in denying cigarette manufacturers the 
right to reply to broadcasts expressing the view that smok- 
ing is hazardous to health. 


In its September 8 opinion, the FTC expressly stated that 
cigarette manufacturers must have that right, to assure 
‘<fairness”’ in the application of the ‘‘Fairness Doctrine”’ 
to cigarette advertising. On September 21, the FCC re- 
versed itself in its purported ‘‘clarification’’—again acting 
without notice or opportunity to be heard to any party. 


In denying cigarette manufacturers their right of reply, 
the FCC clearly proceeded on the same erroneous notion 
that any and all cigarette advertisements express a point 
of view on the smoking and health issue. It compounded 
this fallacy by further concluding that such advertisements 


are a complete presentation of the manufacturers’ side of 
the issue, so that a licensee which has broadcast cigarette 
commercials has no further obligation under the ‘‘Fairness 
Doctrine’? to let the manufacturers be heard. But ciga- 
rette commercials—even if they could be regarded as ex- 
pressing an implicit viewpoint on the smoking and health 
issue, which they do not—are certainly not an explicit and 
complete presentation of the manufacturers’ side of the 
issue. If the ‘‘Fairness Doctrine’’ applies to cigarette 
product commercials, the FCC must recognize the right of 
cigarette manufacturers or their spokesmen to air time on 
the same terms and conditions as their opponents, in order 
that the public shall receive a complete presentation of both 
sides of the issue. 
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ARGUMENT 


I. THE FEDERAL CIGARETTE LABELING AND ADVER- 
TISING ACT PRECLUDES THE APPLICATION OF THE 
“FAIRNESS DOCTRINE” TO CIGARETTE ADVERTISE- 
MENTS 


In enacting the Federal Cigarette Labeling and Adver- 
tising Act (79 Stat. 282 (1965), 15 U.S.C. §§ 1831-39),° 
Congress clearly intended to preclude, until July 1, 1969, 
any administrative agency regulation of cigarette adver- 
tising such as that issued by the FCC in the present case. 


Basically, the Act represents a studied legislative com- 
promise between two polar views. Prior to the <Act’s 
passage, some persons advocated extensive regulation of 
both cigarette labeling and advertising; others contended 
that there was no need for any regulation of either labeling 
or advertising. There was also disagreement as to which 
agency of government should be responsible for any 
regulation which might be authorized. 


Faced with the complex issues relating to cigarette 
labeling and advertising and the conflicting scientific 
opinions regarding the alleged health hazards of smoking, 
Congress undertook to strike a deliberate balance between 
the competing interests involved. The essential ingredients 
of this accommodation—involving a differentiation between 
package labeling and advertising—were: (i) a uniform 
federal program under the control of Congress; (ii) a 
specific caution notice on the labeling of all cigarette 
packages; and (iii) a moratorium until July 1, 1969, on any 
regulation of cigarette advertising with respect to smoking 
and health. 


The Congressional compromise embodied in the Act is 
epitomized in the Act’s ‘‘Declaration of Policy’? (§ 2, 
15 U.S.C. § 1331), which provides as follows: 


‘It is the policy of the Congress, and the purpose 
of this Act, to establish a comprehensive Federal 


5 The complete text of the Act is set forth in Appendix A, infra. 
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program to deal with cigarette labeling and advertising 
with respect to any relationship between smoking and 
health, whereby— 


(1) the public may be adequately informed that 
cigarette smoking may be hazardous to health by in- 
clusion of a warning to that effect on each package of 
cigarettes; and 


(2) commerce and the national economy may be 
(A) protected to the maximum extent consistent with 
this declared policy and (B) not impeded by diverse, 
nonuniform and confusing cigarette labeling and ad- 
vertising regulations with respect to any relationship 
between smoking and health.””? (Emphasis supplied.) 


The Act requires that all packages of cigarettes dis- 
tributed domestically bear the following legend on the label: 
‘‘Caution: Cigarette Smoking May Be Hazardous To Your 
Health.”” ($4, 15 U.S.C. $1333.) Under the caption of 
‘<Preemption,’’ the Act prohibits the requirement of any 


other statement relating to smoking and health on 
cigarette packages (§5(a), 15 U.S.C. §1334(a)). With 
regard to advertising the statute provides that: 


‘No statement relating to smoking and health shall 
be required in the advertising of any cigarettes, the 
packages of which are labeled in conformity with the 
provisions of the Act.”’ ($5(b), 15 U.S.C. § 1334(b).) 


The Act further states that ‘‘the provisions of this Act 
which affect the regulation of advertising shall terminate 
on July 1, 1969 .. . .”’ ($10, 15 U.S.C. § 1339.)° 


6 The statute also requires periodic reports to Congress from the Depart- 
ment of Health, Education and Welfare concerning ‘‘current information on 
the health consequences of smoking’’ and from the Federal Trade Commission 
concerning ‘‘the effectiveness of cigarette labeling’’ and ‘‘current practices 
and methods of cigarette advertising and promotion.”’ (§5(d), 15 U.S.C. 
§ 1334(d).) These periodic reports may also contain ‘‘such recommendations 
for legislation as [the reporting agency] may deem appropriate.’’ (Id.) The 
first of these required reports were transmitted to Congress by the FTC on 
June 30, 1967, and by HEW on July 12, 1967. 
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We submit that the FCC’s decision in the instant case 
violates the Congressional purpose expressed in the 
Preamble and incorporated in the body of the Act. As 
we discuss below, the ruling is at odds (i) with the Con- 
gressional determination that the statute itself ‘‘estab- 
lish[ed] a comprehensive Federal program”’ in this area, 
and (ii) with the statutory prohibitions relating to the 
regulation of advertising, given the requirement of a 
caution notice on the label. 


A. The Legislative History of the Act Makes Clear That Con- 
gress Intended To Bar Any Regulation of Cigarette Ad- 
vertising Such as That Adopted by the FCC in This Case 


It has been aptly observed that ‘‘since the legislature 
seldom sacrifices all competing interests to the complete 
accomplishment of a single purpose, the courts are often 
called upon to find the point at which a line was drawn, 
because there pursuit of one purpose encountered other 
interests which required a halt . . . .”?7 An examination 
of the historical background of the Cigarette Labeling and 
Advertising Act makes clear that the line drawn by 
Congress plainly ‘‘require[s] a halt’’ short of the extension 
of the ‘‘Fairness Doctrine’’ to cigarette advertising. 


On January 11, 1964, a special Advisory Committee to 
the Surgeon General issued its Report on Smoking and 
Health. One week later, the Federal Trade Commission 
issued a notice of a proceeding relating to adoption of pro- 
posed trade regulation rules which would have regulated 
the content of cigarette advertisements and required a 
statement to the effect that cigarette smoking is ‘‘dangerous 
to health’’ in all cigarette advertising and on all cigarette 


7 Cox, Judge Learned Hand and the Interpretation of Statutes, 60 Harv. 
L. Rev. 370, 380 (1947). 


8 U.S. Dept. of Health, Education and Welfare, Smoking and Health—Ke- 
port of the Advisory Committee to the Surgeon General of the Public Health 
Service (1964). 
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packages. The Congressional proceedings which ulti- 
mately resulted in passage of the statute involved here 
began shortly thereafter. 


The numerous complex issues involved in regulating 
cigarette labeling and advertising were exhaustively can- 
vassed in weeks of hearings before Congressional com- 
mittees?® and during extensive debates on the floors of 
both Houses of Congress. During these proceedings, a 
wide spectrum of legislative proposals was presented. A 
number of bills would have required an explicit health 
warning both on all cigarette packages and in all cigarette 
advertisements.2 Other bills would have authorized one 
or another federal administrative agency to regulate 
cigarette labeling and advertising.“ Yet another group 
of bills would have required a caution notice on all 
cigarette packages but would have barred, for an indefinite 
period, any governmental regulation of cigarette adver- 
tising.* In addition, vigorous arguments were presented 
for the view that neither labeling nor advertising regula- 
tion regarding smoking and health was then warranted 
because, inter alia, there was no scientific proof that 


9 29 Fed. Reg. 530-32 (1964). 
ae 


10 Cigarette Labeling and Advertising, Hearings before the House Com- 
mittee on Interstate and Foreign Commerce, 88th Cong., 2d Sess. (1964) 
(hereafter ‘1964 House Hearings’’) ; Cigarette Labeling and Advertising— 
1965, Hearings before the House Committee on Interstate and Foreign Com- 
merce on H.R. 2248, 3014, 4007, 7051, and 4244, 89th Cong., Ist Sess. (1965) 
(hereafter ‘‘1965 House Hearings’’) ; Cigarette Labeling and Advertising, 
Hearings before the Senate Committee on Commerce on S. 559 and 547, 89th 
Cong., 1st Sess. (1965) (hereafter ‘1965 Senate Hearings’’). 


11111 Cong. Rec. 13892-926, 13928-32, 14408-25, 15597-98, 16540-49 (1965). 
12 E.g., H.R. 9655, 88th Cong., 2d Sess.; S, 547, 89th Cong., Ist Sess. 


13 E.g., H.R. 9808, 88th Cong., 2d Sess. (Federal Trade Commission) ; 
H.R. 2248, 89th Cong., 1st Sess. (Food and Drug Administration). 


14 E.g., H.R. 3014, 89th Cong., 1st Sess. 
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smoking was a cause of disease, and in any event, the public 
was already well informed as to any alleged hazard.” 


Congress resolved these conflicting arguments and pro- 
posals by a compromise. Senator Cotton, one of the senior 
members of the Senate Commerce Committee, summed up 
the compromise in these terms: 


<¢| | | [I]t was [my] understanding . . . —and I 
believe that view was clearly shared by the over- 
whelming majority of the members of the Committee 
on Commerce—that at this time Congress should go 
only to the point of placing a plain and effective warn- 
ing on each package of cigarettes, and that any restric- 
tion in the matter of advertising in magazines and on 
television and elsewhere should be held in abeyance 
until such time as Congress and the [Federal Trade] 
Commission and the medical authorities complete their 
analysis of the problem and until we know how 
effective the warning on the package should prove 
and how effective the voluntary code adopted by the 
tobacco industry would be in dealing with this 
problem.’’ 7° 


(i) The FCC’s Ruling Is Inconsistent With the Decision of Congress 
to Preclude Piecemeal Administrative Regulation of Cigarette 
Advertising. 


During the legislative proceedings, various federal 
agencies expressed divergent .views with respect to the 
smoking and health issue. Certain agencies urged that 
the regulation of cigarette labeling and advertising should 
be placed in their own hands; others recommended that no 
such regulation was warranted. Congress adopted none 
of these approaches. Instead it assumed for itself control 
over the regulatory measures which it deemed appropriate. 


15 See, ¢.g., 1964 House Hearings, pp. 169-72, 200-02; 1965 Senate Hear- 
ings, pp. 244-47, 351-61, 795-99, 949-56; 1965 House Hearings, 281-87, 337-43, 
358-74, 410-15. 111 Cong. Rec. 14410, 14418-19 (1965). 


16111 Cong. Ree. 13899 (1965). (Emphasis supplied.) The code referred to 
is discussed in n. 40, infra. 
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During the 1964 House Hearings, Chairman Dixon of 
the FTC recommended that Congress defer action on any 
legislation to regulate cigarette advertising or labeling 
‘<yntil it has had the opportunity to consider in detail the 
Commission’s’’ trade regulation rule, which required in- 
sertion of a caution notice in all cigarette advertising and 
on all labeling to the effect ‘‘that cigarette smoking is 
dangerous to health and may cause death from cancer and 
other diseases.’??7 (1964 House Hearings, p..74.) At the 
1965 Hearings, however, the FTC changed its recommenda- 
tion. Chairman Dixon pointed out that the legality of the 
trade regulation rule would be challenged in the courts 
and that these proceedings might last for several years. 
To forestall this delay, he urged Congress to enact legis- 
lation requiring a health warning both on all cigarette 
packages and in all cigarette advertisements, thereby 
superseding the trade regulation rule.*® 


The FTC’s recommendations were not in accord with 
those of the Department of Health, Education and Welfare. 


In 1964, the Secretary of HEW stated: 


‘<On balance . . . it seems to us that responsibility 
for labeling regulation of cigarettes should be vested 
in this Department, preferably by way of appropriate 
amendment of the Federal Hazardous Substances 
Labeling Act, and that regulation of cigarette ad- 
vertising, to the extent necessary, should be vested in 


17 FTC, Trade Regulation Rule for the Prevention of Unfair or Deceptive 
Advertising and Labeling of Cigarettes in Relation to the Health Hazards 
of Smoking, p. i (1964). The ¥FTC’s labeling requirement was originally to 
become effective on January 1, 1965, and the advertising requirement on 
July 1, 1965. On August 20, 1964, at the behest of the Chairman of the 
House Interstate and Foreign Commerce Committee, the FTC postponed 
the effective date of the labeling requirement to July 1, 1965. (See H.R. Rep. 
No. 449, 89th Cong., Ist Sess. pp. 2-3 (hereafter ‘‘ House Report’’).) 
Ultimately, as a consequence of the preemptive force of the Labeling and 
Advertising Act, the FTC vacated its trade regulation rule. (See 30 Fed. 
Reg. 9484-85 (1965).) 


181965 Senate Hearings, p. 410; 1965 House Hearings, p. 109. 
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the FTC .. . to be exercised . . . under standards 
established in cooperation with this Department.’ ” 


At the 1965 Hearings, HEW essentially restated its 
previous recommendation.”® 


Other governmental departments disagreed with both 
the FTC and HEW. In both 1964 and 1965 the Depart- 
ment of Commerce reported to Congress that ‘‘in light of 
[the relevant] background . . . we are not convinced of a 
need for the proposed legislation at this time.’’** The 
Department of Agriculture also recommended against 
enactment of any bills to regulate cigarette advertising 
and labeling.** As a result of the divergent views expressed 
by the various agencies,” the Bureau of the Budget advised 
the House Committee that it was ‘‘unable to support [any 
pending bill’s] enactment at this time.’’ (1964 House 
Hearings, p. 13.)* 


In view of the clash of opinion among the various 


agencies, as well as the necessarily limited jurisdiction 
of any single agency or department and the broad rami- 
fications of any regulation of cigarette labeling and ad- 
vertising, Congress was urged to take exclusive control 


19 1964 House Hearings, p. 18. 
20 1965 Senate Hearings, pp. 22-26; 1965 House Hearings, pp. 10-14. 


211965 Senate Hearings, p. 28; see also 1964 House Hearings, pp. 19-20; 
1965 House Hearings, pp. 14-17. 


221965 Senate Hearings, pp. 28-29. 


23 The only principle as to which there appeared to be general agreement 
was that state and local authorities should not be left free to adopt cigarette 
labeling and advertising regulations. Various witnesses commented on the 
chaos which would result from diverse local regulatory measures. (£.g., 1965 
Senate Hearings, pp. 39 (Surgeon General), 166 (American Cancer Society), 
246 (tobacco industry), and 548 (FTC).) These views were underscored by 
the FTC’s position that its trade regulation rule would not preempt local 
regulation of cigarette labeling and advertising. (See 1964 House Hearings, 
pp. 85-87.) 


241964 House Hearings, p. 13. 
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over the problem. For example, Bowman Gray, Chairman 
of the Board of R. J. Reynolds Tobacco Company, testify- 
ing on behalf of the cigarette manufacturers, argued that 
‘¢it is wholly inappropriate . . . fora decision of this 
scope to be made by the Federal Trade Commission, or by 
any other single Federal administrative agency whose juris- 
diction and expertise are confined to one particular phase 
of this complex problem. . . . This matter should be 
handled by Congress and by no one else.’’ * 


Significantly, the FCC also counseled against a ‘‘piece- 
meal’’ approach by an agency of limited jurisdiction. The 
FCC had been asked to express its views on pending bills. 
In a letter to the Senate Commerce Committee dated Feb- 
ruary 10, 1965, (reprinted in its entirety as Appendix B to 
this Brief) the Commission responded as follows: 


‘The Federal Communications Commission’s im- 
terest in this matter is necessarily limited to the use 
of broadcast media for cigarette advertising. It seems 
clearly appropriate, however, that the ‘matter of 
cigarette advertising be treated on an all-inclusive, 
across-the-board basis, rather than in a _ptecemeal 
fashion. Since the Federal Trade Commission has 
undertaken to deal comprehensively with the remedial 
action needed to protect the public in the light of the 
report on smoking and health, issued January 11, 1964, 
by the Advisory Committee to the Surgeon General, 
the Federal Communications Commission has not held 
proceedings, or undertaken studies, to evaluate the 
various factors and considerations in this area. While 
we believe that some action on an overall basis ts appro- 
priate, we are thus not in a position to make recom- 
mendations to the Congress in this field, and specifi- 
cally, as to whether S. 547 or S. 559 should be enacted. 


‘<The Commission recognizes the importance of this 
matter. In exercising its public interest responsibilities 
in connection with broadcasting licenses, it will, of 


————- 


25 1965 Senate Hearings, p. 245. 


25 


course, cooperate in the application of whatever 
Federal law, policy, or regulations are adopted in this 
area.’’ ** 


Congress accepted the ‘‘across-the-board,’’ rather than 
the ‘‘piecemeal,’’ approach. As Chairman Harris of the 
House Committee put it, ‘‘it is a job for the Congress to 
do and not an executive agency or a regulatory agency 
through its own action . .. .’’**7 The same view was 
expressed in the Report of the House Interstate and 
Foreign Commerce Committee: 


‘“‘The determination of appropriate remedial action 
in this area, as recommended by the Surgeon General’s 
Advisory Committee, ts a responsibility which should 
be exercised by the Congress after considering all 
facets of the problem. The problem has broad im- 
plications in the field of public health and health 
research, and involves potentially far-reaching con- 
sequences for a number of sectors of our economy... . 


‘‘After giving consideration to various alternative 
approaches to the problem, the committee determined 
that congressional action should be taken in order to 
dispose of this problem promptly and effectively.’’ ** 


The action of the FCC in the present case thus clearly 
contravenes the Congressional policy to preclude any other 
governmental action ‘‘deal[ing] with cigarette labeling 
and advertising with respect to any relationship between 
smoking and health.’’ (Cigarette Labeling and Adver- 
tising Act §2.) The Commission has invaded a field in 
which Congress has made clear that it ‘‘intends no regula- 
tion except its own.’’ Rice v. Santa Fe Elevator Corp., 


26S. Rep. No. 195, 89th Cong., 1st Sess., pp. 13-14 (hereafter ‘‘Senate Re- 
port’’) (emphasis supplicd). The FCC expressed these same views in a letter 
dated November 7, 1963 to Chairman Magnuson of the Senate Commerce 
Committe (FCC 63-1033) and a letter dated February 5, 1964 to Congressman 
Farbstein of New York (FCC 64-100). 


27111 Cong. Rec. 14410 (1965). 
28 House Report, p. 3. (Emphasis supplied.) 
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331 U.S. 218, 236 (1947). Indeed, in promulgating a 
special rule applicable only to cigarette advertisements 
on radio and television, and not to those in other media, 
the Commission has adopted precisely the kind of ‘‘piece- 
meal’? regulation which the FCC itself had advised 
Congress was ‘‘clearly [in] appropriate’? and which 
Congress plainly sought to prevent. In these circum- 
stances, the Commission’s ruling cannot be allowed to 
stand. See, e.g., Rice v. Santa Fe Elevator Corp., supra, 
331 U.S. at 230; Campbell v. Hussey, 368 U.S. 297, 300-01 
(1961) ; Southern Ry. Co. v. RB. R. Comm’n of Indiana, 236 
U.S. 439, 448 (1915). 


(ii) The FCC’s Decision Is Inconsistent With the Moratorium Provision: 
in the Statute 


As we have noted, Congress provided that (except for 
existing FTC jurisdiction over false and deceptive adver- 
tising) there should be no further governmental regula- 
tion of cigarette advertising with respect to smoking and 


health until after July 1, 1969.2 The Commission’s ruling 
contradicts this Congressional direction. 


a. Among the major considerations underlying the Con- 
gressional adoption of the middle-ground position—to 
regulate cigarette labeling but to hold the further regula- 
tion of cigarette advertising in abeyance—was the existence 
of divergent opinions among scientists concerning the 
alleged health consequences of smoking. 


29 The moratorium provision was itself a compromise measure. 8. 559, as 
originally introduced in the Senate, had no provisions whatsoever regarding 
advertising. (See 1965 Senate Hearings, pp. 3-4.) Thus it would not have 
preempted the FTC’s requirement of a health warning in cigarette advertising 
or any other advertising regulation. H.R. 3014, enacted by the House, on the 
other hand, would have precluded regulation of cigarette advertising with 
respect to health for an indefinite period. (See 111 Cong. Rec. 14421 (1965).) 
The House-Senate Conference, and ultimately Congress itself, adopted the tem- 
porary moratorium contained in the verison of S. 559 that initially passed in 
the Senate. (See 111 Cong. Rec. 13932, 16541 (1965).) 
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On June 7, 1962, the Surgeon General announced the 
establishment of an Advisory Committee on Smoking and 
Health to review and evaluate the existing scientific 
literature concerning smoking and health. The Advisory 
Committee did not itself undertake any research. On 
January 11, 1964, the Advisory Committee issued its report 
in which it concluded, almost entirely on the basis of 
statistical association, that ‘‘cigarette smoking is a health 
hazard’’ that warrants ‘‘appropriate remedial action.’’ * 


This conclusion was by no means unanimously accepted in 
the medical community. The statistical evidence was 
challenged on a variety of grounds. In addition, it was 
noted that there was no empirical proof that smoking was 
a cause of illness? The Senate Commerce Committee 
reported upon the conclusion of its hearings that ‘‘there 
remain a substantial number of individual physicians and 
scientists . . . who do not believe that it has been 
demonstrated scientifically that smoking causes lung cancer 
or other diseases . . . .”’** Moreover, the Advisory Com- 
mittee Report itself noted that ‘‘medical perspective 
requires recognition of significant beneficial effects of 
smoking particularly in the area of mental health.’’* 
With respect to the relative importance of these beneficial 
effects, the Advisory Committee stated: ‘‘Since no means 
of quantitating these benefits is apparent the Committee 
finds no basis for a judgment which would weigh benefits 
versus hazards of smoking as it may apply to the general 
population.’ * 


30 U.S. Dept. of Health, Education and Welfare, Smoking and Health— 
Report of the Advisory Committee to the Surgon General of the Public 
Health Service, p. 8 (1964). 


31 Id., p. 33. 

82 See, ¢.g-, 1965 Senate Hearings, pp. 280-321. 
33 Senate Report, p. 3. 

% Advisory Committee Report, p. 356. 

35 Id. 
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The conflicting views as to the underlying medical issue 
had a critical bearing on the ultimate legislative solu- 
tion. While noting that various authorities disagreed with 
the findings of the Surgeon General’s Advisory Committee, 
the Senate Committee ‘‘coneur[red] in the judgment that 
‘appropriate remedial action’ is warranted.’’** The 
House Committee, on the other hand, ‘‘was unwilling to 
conclude for or against the medical opinions embodied in 
the Advisory Committee’s Report or the medical evidence 
elicited by its own hearings.’’** Both Committees agreed, 
however, ‘‘that the public interest requires the inclusion 
of a fair and factual cautionary statement on every 
cigarette package.’’ ** 


Accordingly, while Congress determined that the public 
should be adequately informed about the possible health 
hazards of smoking cigarettes, at the same time it also 
determined precisely what constitutes ‘‘adequate’’ warn- 
ing—i.e., the explicit, ‘‘fair and factual cautionary state- 
ment on every cigarette package.’’*° Congress made clear, 
however, that no other warning requirement, particularly 
with respect to cigarette advertising, could be imposed by 
any administrative agency. 


b. Other factors underlying the moratorium provision 
were the existence of self-regulatory machinery within 
the cigarette and broadcasting industries with respect 
to cigarette advertising,*® the high level of existing 


36 Senate Report, p. 3. 

37 FCC Memorandum Opinion and Order, R. 827. 

38 Senate Report, p. 4; House Report, p. 4. 

39 Id. see also Cigarette Labeling and Advertising Act, § 2(1). 


40On April 27, 1964, the manufacturers of substantially all domestically 
produced cigarettes announced the creation of the Cigarette Advertising Code, 
which became effective on January 1, 1965. The Code prescribed certain 
standards for cigarette advertising and provided that all advertising must 
be submitted to the Code Administrator, former Governor Meyner of New 
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public awareness of the smoking and health controversy,” 
and the possible economic impact of the various regulations 
under consideration. With respect to the latter, extensive 
evidence was presented regarding the nature of the tobacco 
indusiry and its importance to farmers, growers, proces- 
sors, distributors, and retail merchants as well as the fact 
that local, state and federal governments annually realize 
more than $3.2 billion in tax revenues from the sale of 
cigarettes.” 


Particular attention was focused on the importance of 
cigarette advertising to the radio and television industries. 
For example, a spokesman for the Radio Advertising Bu- 
reau, a prominent trade association, urged that ‘‘if at this 
point additional legislative action is required, it should be 
directed to the labeling aspects of the problem.... Thus, 
the public could be fully informed and at the same time 
radio would not be placed at a disadvantage in its com- 


Jersey, before it is used. (Sec 1964 House Hearings, pp. 140-41; Senate Re- 


port p. 5; House Report, p. 4.) 

In addition, the codes of the National Association of Broadcasters were 
amended in 1964 to provide new restrictions on cigarette advertising. In 
January, the following provision was added to the Television Code: 


‘‘The advertising of cigarettes should not be presented in a manner to 
convey the impression that cigarette smoking promotes health or is im- 
portant to personal development of the youth of our country.’’ (1965 
Senate Hearings, p. 591.) 


In June, a similar provision was added to the Radio Code of Good Practice. 
(Id.) 


41 Commenting on the success of governmental and private informational 
activities on January 11, 1965, one year after the Advisory Committee 
Report, Surgeon General Terry said, ‘‘I doubt that any health message has 
ever reached as many in so short a time.’’ (Address before the Conference 
of the National Interagency Council on Smoking and Health, Washington, 
D.C.) See also 1964 House Hearings, p. 15; 1965 Senate Hearings, p. 103; 
1965 House Hearings, pp. 232-33, 244; Senate Report, p. 3; House Report, 
p. 3; 111 Cong. Ree. 13897 (1965). 

42 See, e¢.g., 1964 House Hearings, pp. 28, 30, 139, 290, 310, 325-27; 1965 
Senate Hearings, pp. 245-46, 260, 397, 406, 543, 550, 941-43, 991; 1965 House 
Hearings, pp. 2, 34; 111 Cong. Ree. 13914-15 (1965). 


30 


petition with the printed media for proper advertising 
revenues.” ** The Television Bureau of Advertising, 
Inc., also opposed regulation of cigarette advertising. 
Among other things, its spokesman stated that ‘‘the con- 
cept of ‘equal time,’ appropriate in politics, is out of place 
in product advertising—particularly where, as here, the 
case against the product has been so publicized in recent 
years that there is probably not a user in the country who 
is not aware of it’’“ 


The significance of these economic factors was under- 
scored in the Report of the House Committee, as follows: 


“The entire tobacco raising and manufacturing in- 
dustry, and the numerous businesses which market 
tobacco products are involved. Some proposals have 
been made in this area which might lead to severe cur- 
tailing or the possible elimination of cigarette adver- 
tising. This could have a serious economic impact on 
the television, radio, and publishing industries in the 
United States.’’* 


c. All the factors discussed above played a role in the 
Congressional decision to hold the regulation of cigarette 
advertising in abeyance.“ Application of the ‘‘Fairness 
Doctrine” to cigarette advertising disrupts the accommoda- 
tion of these factors so carefully worked out by Congress. 


The underlying premise of the FOC’s ruling in this case 
is that it is necessary, in order to apprise the public that 
“smoking may be a hazard to the smoker’s health,’’ to 


43 1964 House Hearings p. 319; 1965 Senate Hearings, p. 960. (Emphasis 
supplied.) 


44 1964 House Hearings, p. 330 (emphasis supplied). For other testimony ex- 
pressly urging Congress not to adopt any regulations with respect to cigarette 
advertising, see, ¢.g., 1964 House Hearings, pp. 317-18, 320-22; 1965 Senate 
Hearings, pp. 553-57, 918-20, 923-25, 929, 939-40, 944-46, 949-53, 988-90; 
1965 House Hearings, pp. 358-62, 375-77, 388-89, 694. 


45 House Report, p. 3. 
46 See Senate Report, p. 5; House Report, pp. 3-5. 
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counterbalance cigarette advertisements on radio and tele- 
vision with antismoking messages. But Congress clearly 
rejected this premise when it refused to adopt one of the 
polar positions urged upon it in 1964 and 1965 and chose 
instead the middle-ground position embodied in the statute. 
Indeed, Congress expressly determined that the prescribed 
cautionary statement on all cigarette packages would con- 
stitute ‘‘adequate warning’’ of any health hazard that 
might be connected with cigarette smoking.*7 Moreover, 
Congress clearly concluded ‘‘that any restriction in the 
matter of advertising in magazines and on television and 
elsewhere should be held in abeyance,’’** and that this 
preemption provision applies to ‘‘all Federal, State, and 
local authorities.’’ *® Finally, Congress unequivocally de- 
clared that it was its policy to protect commerce to the 
‘‘maximum extent’’ consistent with the prescribed label- 
ing requirement in recognition, among other things, of the 
potentially ‘‘serious economic impact [of advertising regu- 
lations] on the television, radio, and publishing industries 
in the United States.’? © 


To be sure, no explicit mention was made during the 
legislative proceedings of the possibility that the FCC 
would attempt to extend the ‘‘Fairness Doctrine’’ to ciga- 
rette advertising.» There was no occasion to mention it. 


47 Senate Report, p. 1; House Report, p. 1; see also § 2(1) of the Act. 


48 Remarks of Senator Cotton, 111 Cong. Rec. 13899 (1965). (Emphasis 
supplied.) See also remarks of Rep. Udall, 111 Cong. Rec. 16546 (1965) 
(the Act prevents any agency of government from ‘‘doing anything about 
cigarette advertising for the next 3 years’’); remarks of Rep. Bolling, 111 
Cong. Rec. 16545 (1965) (the Act ‘‘preempts the right of any entity, of any 
government, to decide for itself, ‘What about cigarettes?’ ’’); remarks of 
Rep. Moss, 111 Cong. Rec. 16543 (1965) (‘‘But we are not going to alert 
you by any other means [except the cautionary label]. We are going to 
strip every other agency ... of the right to do that ... .’’) 


49 Senate Report, p. 6; House Report, p. 5. 
50 § 2(2) of the Act; House Report, p. 3. 
51 But see Statement of Television Bureau of Advertising, supra, p. 30. 
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45 House Report, p. 3. 
46 See Senate Report, p. 5; House Report, pp. 3-5. 
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47 Senate Report, p. 1; House Report, p. 1; see also § 2(1) of the Act. 


48 Remarks of Senator Cotton, 111 Cong. Rec. 13899 (1965). (Emphasis 
supplied.) See also remarks of Rep. Udall, 111 Cong. Rec. 16546 (1965) 
(the Act prevents any agency of government from ‘‘doing anything about 
cigarette advertising for the next 3 years’’); remarks of Rep. Bolling, 111 
Cong. Rec. 16545 (1965) (the Act ‘‘preempts the right of any entity, of any 
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49 Senate Report, p. 6; House Report, p. 5. 
50 § 2(2) of the Act; House Report, p. 3. 
51 But see Statement of Television Bureau of Advertising, supra, p. 30. 


32 


The unmistakable implication of the FCC’s replies to the 
Congressional inquiries regarding legislation concerning 
cigarette advertising was that the agency did not consider 
it appropriate for it to undertake ‘‘piecemeal’’ regulation 
of any sort in the smoking and health area. 


B. The FCC’s Reasoning With Respect to the Labeling Act Will 
Not Withstand Scrutiny 


1. The Commission concedes in its opinion that the Ad- 
vertising and Labeling Act constitutes a limitation on the 
FCC’s authority over radio and TV licensees. Thus, the 
Commission acknowledges that it could not, consistently 
with the Act, ‘‘require either a cessation of cigarette ad- 
vertising or the inclusion of a health warning in [or ad- 
jacent to] the advertisement itself.’’** Further the Com- 
mission agrees that it would be inconsistent with the Act 
to require that time be afforded to antismoking advocates 
‘‘roughly approximate’’ to that devoted to cigarette com- 
mercials. As the Commission stated: ‘‘The practical 
result of any roughly one-to-one correlation would probably 
be either the elimination or substantial curtailment of 
broadcast cigarette advertising. But in the 1965 Act, 
Congress made it clear that it did not favor ‘such a 
‘drastic’ step . . . .”?5% The Commission reasons, how- 
ever, that application of the ‘‘Fairness Doctrine’’ to 
cigarette product advertising is not precluded since there 
is no ‘‘express indication’’ to that effect in the statute.™ 


The short answer to the Commission’s conclusion is that 
there is no ‘‘express indication’’ in the Act that cigarette 
advertising should not be prohibited altogether, that anti- 
smoking messages should not be required to be carried ad- 
jacent to cigarette commercials, or that anti-smoking pro- 


52 Memorandum Opinion and Order, R. 824, 825. 
53 Letter Ruling, R. 16. 


54 Memorandum Opinion and Order, R. 829. 
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ponents should not be accorded time ‘‘roughly approxi- 
mate’’ to that devoted to cigarette commercials. Yet the 
FCC itself concedes that each of these types of regulation 
would conflict with the Act. The point is that the restriction 
on FCC power to apply the ‘‘Fairness Doctrine’’ to ciga- 
rette product advertising derives not from the literal 
language of Section 5(b), but from the purpose of the Act, 
as reflected by the legislative history and the recitations 
in the Preamble. 


The statute reaffirms the power of the FTC ‘‘with re- 
spect to unfair or deceptive acts or practices in the adver- 
tising of cigarettes’’ (Section 5(c).) But there is no paral- 
lel reaffirmation of the FCC’s authority. If the statute 
is to be construed literally—as the FCC apparently be- 
lieves it should be—the omission of this counterpart pro- 
vision is fatal to the Commission’s position. 


The requirement that licensees provide ‘‘a significant 
amount of time’? to smoking critics likewise cannot be 
squared with the Act. It could also have the effect of 
“substantial curtailment”? of cigarette advertising which, 
the Commission concedes, would be contrary to the Con- 
gressional intent. The difference between ‘‘significant”’ 
time and ‘‘roughly approximate’’ time is one of degree 
only. Surely, Congress did not intend to draw the lme 
between permissible and impermissible regulation on the 
basis of such an elusive distinction. 


Prior to the present case, the FCC itself had apparently 
acknowledged the preemptive force of the Act. Thus, 
on March 29, 1966, only eight months after passage of 
the Cigarette Labeling and Advertising Act, the then 
Chairman of the FOC delivered an address to the Na- 
tional Association of Broadeasters in which he acknowl- 
edged that the Act precluded governmental ‘‘advertising 
regulations as to cigarette smoking.”’ Speaking in terms 
strongly suggestive of the ‘‘Fairness Doctrine’’ the Chair- 
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man observed ‘‘that a major public controversy is in 
progress as to the harmful effects of cigarette smoking 
on the American public”? and argued that ‘‘broadcasting 
has unique responsibilities” in this regard. With respect 
to any action by his or any other governmental agency, 
however, the Chairman stated: 


“The 1965 Labelling Act forbids any other federal 
advertising requirements as to cigarette smoking for 
a period of four years. But it does not forbid broad- 
casters from adopting and strictly applying appropri- 
ate standards to reflect increasingly persuasive medical 
evidence, or the hazard labelling requirements of the 
law itself.’? © 


While the FCC may have the right, which it asserted in 
the present case, to change its “view of what is best in 
the public interest,’’* it is not privileged to alter the 
meaning of a controlling Congressional enactment on the 
basis of such a change of heart. 


2. The Commission also attempts to reconcile its ruling 
with the statute on the ground ‘‘that our ruling implements 
the smoking education campaigns referred to as a basis 
for Congressional action in the Labeling Act.”’ s7 But the 
complete statement in the Senate Report relied on by the 
Commission referred to ‘‘the extensive smoking education 
campaigns now underway.’’*® The only smoking education 
campaigns contemplated by Congress in 1965 were those 
financed by governmental appropriations and the voluntary 
contributions of private anti-smoking interests. The present 
ruling, however, looks to a completely different, and widely 


55 Address by Chairman E, William Henry before the National Association 
of Broadcasters, Chicago, March 29, 1966, p. 6 (emphasis supplied in first 
sentence). 


56 Memorandum Opinion and Order, R. 823, n. 8. 
57 Id., R. 830. 
58 Senate Report, p.5. (Emphasis supplied.) 
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expanded, ‘‘educational’’? campaign—involuntarily subsi- 
dized in large measure by broadcast licensees and, in- 
directly, by advertisers. 


That Congress had no such program in mind was made 
clear in a colloquy between Senator Magnuson, Chairman 
of the Senate Commerce Committee and principal sponsor 
of the Act, and Surgeon General Terry, who was in charge 
of the government’s ‘‘smoking education campaigns’’: 


‘‘Tae Cuamman. Now, do you, under your pro- 
gram .. . intend to use advertising, that is public 
service advertising, to convey what you think your 
conclusions are? 


“¢ _ | radio and television stations have a certain 
amount of public service time. Do you utilize that at 
all or would you plan to? 


“Dr. Terry. I do not believe that we have utilized 
this and I know of no specific plans to do this. 


“Tae CHarman. Of course it will be up to the 
individual licensees to take it or not take it.”’ (1965 
Senate Hearings, p. 40.) 


In any event, the ‘‘smoking education campaigns’’ cited 
by Congress were expressly referred to as a reason to 
refrain from regulating cigarette advertising. It is dis- 
ingenuous to take the mention of these campaigns in the 
legislative history out of context and rely on it as a 
reason to impose such regulation. 


It is evident that, in adopting its ruling in the present 
ease, the Commission has misconceived the Congressional 


purpose. 
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II. THE “FAIRNESS DOCTRINE” SHOULD NOT BE HELD 
APPLICABLE TO COMMERCIAL PRODUCT 
ADVERTISING’”® 


A. The Present Decision Is Inconsistent With the History and 
Purposes of the “Fairness Doctrine” 


The history and purposes of the ‘‘Fairness Doctrine”’ 
provide no warrant for the FCC’s extension of the doc- 
trine to advertising directed solely toward the selling of 
a commercial product.” The ‘‘message’’ involved in such 
advertising—i.e., the urging of the public to buy a par- 
ticular product, in this case, one or another brand of 
cigarettes—is not the kind of communication of ideas which 
should trigger the operation of the ‘‘Fairness Doctrine”’ if 
the doctrine is rationally construed and applied. 


The FCC’s first comprehensive formulation of the doc- 
trine, in its 1949 Report on Editorializing by Broadcast 
Licensees, 13 F.C.C. 1246, 25 R.R. 1901, makes plain that 
the genesis and guiding principle of the ‘‘Fairness Doc- 


trine’’ is to encourage full discussion and rational consid- 
eration of important public issues with a view to creating an 


59To avoid burdening this Court with repetitious argument, we have not 
addressed ourselves specifically in this Brief to the constitutionality of the 
‘¢Pairness Doctrine.’’? This issue is presently pending before the Supreme 
Court. (Red Lion Broadcasting Co. v. FCC, cert. granted 389 U.S. 968 
(1967).) The Brief of the National Association of Broadcasters in the present 
case fully presents the contention that the doctrine as applied here unconstitu- 
tionally abridges First and Fifth Amendment rights. We join in that argu- 
ment. We need only add that petitioners’ First and Fifth Amendment rights 
as well as those of licensees are at stake here. As pointed out in the NAB 
Brief, the ‘Fairness Doctrine’’ as applied in this case leads to censorship by 
broadeasters: avoidance of any material that might possibly trigger the 
‘¢Pairness Doctrine.’’ Such censorship would deny petitioners access to 
the airwaves and thus constitute a serious obstacle to the exercise of their 
rights of free speech. It would also significantly interfere with their 
ability to sell their product—an entirely lawful onc—and thus infringe their 
property rights without due process of law. 


60 The genesis of the doctrine is sect forth at length in Judge Tamm’s 
opinion in Red Lion Broadcasting Co. v. FCC, supra, 381 F. 2d at 917-20. 
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informed public opinion on the issues of the day." Through- 
out the 1949 Report the FCC emphasized balance and fair- 
ness in ‘‘the presentation of news and programs devoted 
to the consideration and discussion of public issues,’’ 7.¢., 
‘‘news, commentary and opinion,’’ as the means by which 
this objective might be achieved. 13 F.C.C. at 1246, 1249; 
25 R.R. at 1902, 1905 (emphasis supplied). Nowhere in 
this groundbreaking Report is there any indication that 
the FCC regarded the doctrine it was formulating as 
applicable to routine commercial advertising solely de- 
signed to sell a product. 


The 1959 amendment to Section 315 of the Communica- 
tions Act (79 Stat. 557, 47 U.S.C. § 315) cannot be inter- 
preted as sanctioning the FCC’s present application of the 
‘‘Fairness Doctrine”? to commercial advertising. All that 
Congress did in 1959 was to relieve broadcasters from the 
‘‘equal opportunities’’ provisions of the existing law with 
respect to the appearance of candidates for public office 
on news-type programs. In doing so, Congress provided 
that: 


‘‘Nothing in the foregoing sentence [relieving broad- 
casters from this obligation] shall be construed as re- 
lieving broadcasters, in connection with the presenta- 
tion of newscasts, news interviews, news documen- 
taries, and on-the-spot coverage of news events, from 
the obligation imposed upon them under this chapter 
to operate in the public interest and to afford reason- 
able opportunity for the discussion of conflicting views 
on issues of public importance.”’ 


There is not a word in this provision or in the legislative 
history behind it to justify application of the ‘‘Fairness 
Doctrine’? to commercial advertising. Just as the FCC 


61‘ «The devclopment of an informed public opinion through the public 
dissemination of news and ideas concerning the vital public issues of the day 
is the keystone of the Fairness Doctrine.’’ In the Matter of Amendment 
of Part 73 of the Rules, FCC Docket No. 16574, 10 R.R. 2d 1901, 1905 
(emphasis supplied). 
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had done in its 1949 Report, the statute relates ‘‘fairness”’ 
to programming which constitutes ‘‘discussion”’ of views 
on public issues. Insofar as it refers specifically to any 
type of programming to which the ‘Fairness Doctrine”’ is 
applicable, the Act refers only to programs of the ‘‘news, 
commentary and opinion’’ type with which the FCC was 
exclusively concerned in its 1949 Report. At no time 
before enactment of this legislation was Congress apprised 
that the FCC contemplated making the ‘‘Fairness Doc- 
trine’”’ applicable to product advertising. There had been 
no application of the doctrine to commercial advertising 
by the FCC between the 1949 Report and the 1959 amend- 
ment. 


The FCC’s so-called ‘‘Fairness Primer,’’ issued in 1964, 
is further indication that the FCC itself did not believe the 
<‘Fairness Doctrine” to apply to routine product advertis- 
ing, either before or after the 1959 legislation. This 
‘‘Primer,’’ which was intended to advise licensees and the 
public of the ‘‘rights, obligations, and responsibilities”? of 
licensees under the ‘‘Fairness Doctrine,’’ reaffirmed the 
integral relation of the doctrine to programming which in- 
volves the deliberative consideration of public issues. Its 
very first sentence stated that the doctrine ‘‘is applicable 
in any case in which broadcast facilities are used for the 
discussion of a controversial issue of public importance.”’ 
99 Fed. Reg. at 10416, 2 R.R. 2d at 1902 (emphasis sup- 
plied). 


The ‘‘Primer’’ stated that the 1949 Report was still the 
Commission’s “‘basic policy in this field and remains the 
keystone of the Commission’s fairness policy today.’’ 29 


62 The Senate Committee reported that, in removing the ‘‘equal oppor- 
tunities’’ obligation of licensees with respect to the appearance of candi- 
dates on news-type programs, the bill which became the amendment to Sec- 
tion 315 was intended to put these programs in the same category ‘‘as 
all other news, news interviews, news documentaries, on-the-spot coverage of 
news events, and panel discussion programs.’’ S. Rep. No. 562, 86th Cong., 
1st Sess., p. 14. 
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Fed. Reg. at 10416, 10426, 2 R.R. 2d at 1902, 1923. It set 
forth a digest of 28 prior interpretative rulings on the 
‘‘Fairness Doctrine’’ by the FCC. Not one involved prod- 
uct advertising. There was no suggestion anywhere else 
in the ‘‘Primer’’ that the doctrine applies to such adver- 
tising. 

Thus, from the time it issued its basic Report in 1949 
until the decision in the present case the FCC had never 
even intimated that the ‘‘Fairness Doctrine’’ is applicable 
to commercial advertising. The FCC’s silence was total. 
If silence can ever constitute a settled course of adminis- 
trative interpretation on which persons may safely rely, 
the inapplicability of the ‘‘Fairness Doctrine’’ to the day- 
in, day-out outpouring of product advertising on radio 
and television for nearly two decades would seem to be such 
an instance.® 


The reasons why the ‘‘Fairness Doctrine’ was not 
deemed applicable to commercial advertising prior to this 


case— and why it should not now be held applicable to 
routine product advertising—are not hard to find. 


As we have shown, the genesis and purpose of the 
doctrine was the FCC’s concern with advancing public 
understanding of controversial issues by assuring full and 
balanced presentation and discussion of these issues. It is 
an exercise in unreality to regard the ordinary commercial 
advertisement—urging the audience to buy this or that 
product—as containing a presentation and discussion of 
a viewpoint with respect to a public controversy which may 
be engendered over the health or safety of the product 
itself. Such advertisements are designed to sell products 


63 As far as we can determine, the FCC’s only even tentative gesture in 
this direction was a 1946 dictum that liquor advertising could raise a con- 
troversial issue in a listening area, 40% of which was legally dry. In re 
Petition of Sam Morris, 11 F.C.C. 197, 3 R.R. 154. This case was not 
cited or the dictum repeated in the 1949 Report or in the 1964 ‘‘Primer.’’ 
It was exhumed by the FCC for the present case. (RB. 821.) 
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in the simplest and most effective way, capitalizing on such 
factors as novelty and originality. They are not disserta- 
tions directed to the deliberative process or designed to 
deal with issues which the use of particular products may 
present.™ 


The FCC’s decision in this case simply leads to a battle 
of the ‘‘spots’—with many licensees presumably ‘““hal- 
ancing’’ cigarette commercials on the other side with spot 
announcements urging that smoking poses hazards to 
health. This is the antithesis of the balanced and rational 
presentation of opposing points of view which the ‘‘Fair- 
ness Doctrine’? was intended to achieve. Certainly public 
understanding of the complex questions involved in the 
relationship of smoking and health will not be advanced 
by such a process. 


B. Cigarette Advertising Cannot Properly be Singled Out for 
Application of the “Fairness Doctrine” 


Moreover, there is no rational basis for treatment of 
cigarettes as unique in applying the ‘‘Fairness Doctrine”’ 
to commercial advertising, as the FCC apparently proposes 
to do. Once the ‘‘Fairness Doctrine’? is made applicable 
to product advertising, it cannot be limited to a single 
product without sacrificing whatever lingering rationality 
and ‘‘fairness’”’ it may still retain. 


There are controversies in our society over the possible 
hazards of many products. The automobile is the most 
obvious example of a product which has been the center of 
a major safety controversy in recent years. But so have 
many other products, such as: products containing cho- 
lesterol, products containing fluorides, beer, wine, vitamins, 


64 For example, of the three advertisements cited by petitioner Banzhaf in 
his first letter to WCBS-TV, two merely depict Western scenes and invite 
the viewer to ‘Come to Marlboro Country,’’ and the third contains a 
party scene set to a jingle lauding the length, packaging and flavor of 
‘¢Pall Mall Gold.’’? (R. 416-20.) 
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proprietary drug products for colds, headaches and in- 
somnia, insecticides, and air travel. Other businesses, such 
as mutual funds and finance companies, have also been 
the subject of controversy. 


The FCC seeks to dismiss this contention merely as a 
‘‘narade of horribles’’ (R. 846). But there is nothing 
imaginary about the parade, at least not if the FCC has 
any intention of adhering to the logic of prior decisions or 
is obligated to rest its rulings on reason and not fiat. 


If advertisements for all products about which there 
may be a controversial issue of public importance consti- 
tute a viewpoint on that issue, invoking the ‘‘Fairness 
Doctrine,’’ the airwaves will be afflicted with a vast amount 
of repetitive contention on a multitude of subjects. Not 
one, but many battles of the ‘‘spots’’ will have to be fought 
out on the air. This surely would not be in the ‘‘public 
interest’? which licensees are mandated to serve, nor would 
such saturation of the airways further public understanding 


of the genuinely important issues of the day. 


The grounds relied on by the FCC to differentiate ciga- 
rettes from other product controversies are insubstantial. 
The existence of ‘“‘governmental and private reports and 
Congressional action’’ is not unique to cigarettes. Many 
products and business activities have been the subject of 


65 In a letter to Station KTLN in Denver, Colorado, on July 22, 1965, 
(FCC 65-681) the FCC stated that it appeared that the debt-adjusting and 
credit-counseling business presented a controversial issue of public importance 
in Colorado, and that a series of broadcasts discussing this type of business 
activity invoked the operation of the ‘‘Fairness Doctrine.’’? So would mere 
spot commercials for this business, if the present FCC decision is sound. 


66 Even commentators who have attempted to support the FCC decision 
in the present case recognize that it cannot rationally be applied to cigarettes 
alone. ‘‘The cigarette decision does not inevitably lead to the right to re- 
spond to any commercial; but it presumably means that when the criteria 
laid down are satisfied by some other product, the Doctrine must be ap- 
plied.’’ Note, Fairness, Freedom and Cigarette Advertising: A Defense 
of the Federal Communications Commission, 67 Colum. L. Rev. 1470, 1483 
n.107 (1967). 
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reports and legislative action dealing with their relation- 
ship to health or safety. Automobiles again are the most 
prominent recent example. The controversy over auto- 
mobile safety has generated a voluminous literature and 
produced the National Traffic and Motor Vehicle Safety 
Act of 1966, 80 Stat. 718, 15 U.S.C. §$ 1381 et seg. Reports 
have been issued and legislation enacted with respect to 
many other products in recent years.” 


The FCC’s other ground for distinguishing cigarettes— 
that the reports on cigarettes assert that ‘‘normal use of 
this product can be a hazard to the health of millions of 
persons’’ (R. 846)—is equally defective. It was precisely 
the normal use of automobiles which was alleged to con- 
stitute the threat to public safety—the leading item of 
controversial literature charged that American automobiles 
were ‘‘Unsafe At Any Speed.’ 


The same is true of many other products and business 
activities about which there have been significant public 
econtroversies—it is the normal use of products containing 
cholesterol, the normal use of alcoholic beverages, the 
normal use of products containing fluorides, the normal use 
of airplanes, which is held to constitute a danger to health or 
safety by many persons involved in the controversies over 
such products. 


It was therefore an arbitrary act for the FCC to single 
out cigarettes for unique treatment. Why should the ‘‘Fair- 


67 E.g., Federal Food, Drug and Cosmetic Act, 52 Stat. 1040 (1938), as 
amended, 21 U.S.C. §§ 301 et seq.; Federal Hazardous Substances Labelling Act, 
74 Stat. 372 (1960), as amended, 15 U.S.C. §§ 1261 et seq.; U.S. Dept. of 
HEW, Alcohol and Accidental Injury (1966) ; U.S. Dept. of HEW, Diet, 
Cholesterol and Arteriosclerosis, Heart Research News (Summer 1965) ; Public 
Health Service, 1966 National Dental Health Assembly (with emphasis on 
fluoridation) (PHS Publication No. 1552, 1966). 


68 Nader, Unsafe At Any Speed (1965). Similarly, as Commissioner 
Loevinger pointed out in his concurring opinion (R. 863), the normal use 
of automobiles is one of the primary causes of air pollution, which poses 
a threat not mercly to the safety of users of automobiles and pedestrians 
but to the health of the entire population in some localities. 
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ness Doctrine’’ be applied to the commercial advertising 
of this product and not to any other? The answer must 
be that the FCC has in effect taken one side of the contro- 
versy over cigarettes and health, that it has concluded that 
cigarette smoking is hazardous to health—although this is 
what the controversy is all about—, and that it has decided 
that it must take action against cigarette advertising in 
order to achieve what it has concluded to be in the public 
interest. 


Nothing was more firmly settled—at least prior to the 
present case—than the principle that in applying the ‘‘Fair- 
ness Doctrine’’ the FCC has no authority to take sides in 
the controversy; its role is limited to determining whether 
a controversy exists. As Judge Tamm wrote, in this 
Court’s decision in the Red Lion case: 


‘‘any attempt by the Commission to make factual 
determinations of truth or falsity in controversial is- 
sues of public interest would constitute an illegal exer- 
cise of a nonexistent authoritv.’’ Red Lion Broadcast- 
ing Co. v. FCC, supra, 381 F.2d at 924. 


This was also the FCC’s view from the time of the 
promulgation of the ‘‘Fairness Doctrine’’ until the present 
ease. Thus, the FCC said in its 1949 Report: 


‘*Tt does not require any appraisal of the merits of 
the particular issue to determine whether reasonable 
efforts have been made to present both sides of the 
question....’’ 13 F.C.C. at 1255-56, 25 R.R. at 1911. 


The FCC reiterated this propostion in its ‘‘Primer,”’’ 
stating that application of the ‘‘Fairness Doctrine’’ ‘‘does 
not require the Commission to consider the merits of the 
viewpoint presented.’’ 29 Fed. Reg. at 10427, 2 R.R. 2d at 
1925. 


But it is plain, despite its claim of neutrality, that the 
FCC has abandoned neutrality in singling out cigarette 
advertising for special treatment under the ‘‘Fairness Doc- 


44 


trine.’? Although it repeatedly stated in its opinion that 
the controversy to be aired is whether cigarette smoking 
is a hazard to health, the FCC is evidently convinced that 
it is. Otherwise it is difficult to understand why the FCC 
should support its decision by the statement that: ‘‘of most 
concern to the Commission are statistics as to the correla- 
tive rise in cigarette consumption and teenage smoking’”’ 
(R. 854) ; or why it should deny a stay of the effectiveness 
of its ruling on the ground that ‘‘if our ruling will con- 
tribute to the avoidance of one untimely death, the public 
interest would not be served by any delay in its effective- 
ness’? (R. 853); or why it should justify its authority to 
act in this case, in the face of the preemptive character of 
the Cigarette Labeling Act, on the ground that it is there- 
by carrying out a purported Congressional policy to ‘‘edu- 
eate the public as to the hazards of smoking.’’ (R. 835.) 
It is manifest in the opinion that the FCC has decided to 
use the ‘‘Fairness Doctrine’? as a weapon to counteract 
cigarette advertising because it has resolved the contro- 


versy to its own satisfaction in favor of the anti-smoking 
point of view.” 


Indeed, the FCC virtually admitted its wish to ban ciga- 
rette advertising altogether, stating: ‘<Ordinarily the ques- 
tion presented would be how the carriage of such com- 
mercials is consistent with the obligation to operate in 
the public interest.’? (R. 855.) Recognizing that the 
Cigarette Labeling Act is an absolute bar to its doing so, 
it instead proceeded, from the same premise about what 
the public interest requires, to single out cigarette ad- 
vertising for application of the ‘‘Fairness Doctrine.”’ 


As Commissioner Loevinger pointed out, however, ‘<the 
Commission has not been given a roving mandate by Con- 
gress to do whatever it may regard as socially desirable 


69 Commissioner Loevinger candidly acknowledged in his concurring opinion 
that this was the reason he voted to apply the ‘‘Fairness Doctrine’’ in this 
case. (R. 865.) 
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(z.e., ‘in the public interest’). On the contrary, it has 
been established by Congress with a limited jurisdiction 
and can act only within the power delegated to it by Con- 
gress, which means that it cannot act without some definite 
basis.’’ (R. 862.) 


As the Supreme Court has said of a previous effort by 
the FCC to read its own views of social policy about par- 
ticular types of programs into law: 


‘Regardless of the doubts held by the Commission 
and others as to the social value of the programs here 
under consideration, such administrative expansion of 
[a governing statute] does not provide the remedy.’’ 
FCC v. American Broadcasting Co., 347 U.S. 284, 
297 (1954). 


Ill. EVEN IF THE “FAIRNESS DOCTRINE” WERE APPLI- 
CABLE TO ROUTINE PRODUCT ADVERTISING, ITS 
APPLICATION BY THE FCC IN THE PRESENT CASE 
CANNOT BE UPHELD AS A VALID EXERCISE OF 
COMMISSION AUTHORITY. 


Even if some advertisements for some products in some 
circumstances might be deemed to constitute expression of 
one side of a controversial issue of public importance and 
thus trigger operation of the ‘‘Fairness Doctrine,’’ there is 
no basis for the conclusion that all advertisements for a 
particular product which is a subject of controversy do so, 
without regard to what they actually say. Yet that is what 
the FCC has concluded in this case. 


The FCC has chosen to regard all such advertisements 
as expressing one side of the controversy over the possible 
relationship of smoking and health—without regard to the 
text of the particular advertisements which formed the 
basis of the original complaint and without firsthand con- 
sideration and analysis of what current cigarette adver- 
tisements actually say and depict. On the basis of this a 
priort conclusion as to the character of cigarette advertis- 
ing—unenlightened by exposure to the facts of particular 
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advertisements—the FCC has further fastened on licensees 
which carry any cigarette advertising an automatic obli- 
gation to counteract such advertising by regular presenta- 
tions of the position that smoking is hazardous to health. 


As we discuss below, such a per se application of the 
‘‘Fairness Doctrine’’ is inconsistent with the history of the 
doctrine and its prior application by the FCC; contradicts 
reason and experience; is not justified by any factual 
findings made by the Commission; was arrived at in dis- 
regard of the elements of procedural regularity and rational 
decision-making in the administrative process; and betrays 
lack of understanding of the framework of governmental 
and industry regulation which already controls the per- 
missible content of cigarette advertising. 


A. Per Se Rules Like That in the Present Case Are Not Valid 
Applications of the “Fairness Doctrine” 


In describing the operation of the ‘‘Fairness Doctrine,’’ 
the FCC had always taken the view—at least prior to this 
case—that its application in a particular situation must be 
decided in the context of the specific facts of that situation. 
Thus, in its 1964 ‘‘Primer,”’ the Commission stated: 

“In an area such as the fairness doctrine, the Com- 


mission’s rulings are a esoay based upon the facts 
of the particular case presented, and thus a variation 


in facts might call for a different or revised ruling.”’ 
99 Fed. Reg. at 10416, 2 R.R. 2d at 1904. (Emphasis 
supplied.) 


Similarly, the FCC stated: 


‘<The fairness doctrine is applicable to specific con- 
troversial issues of public importance; when, because 
of complaints, the Commission undertakes an investi- 
gation as to whether there has been compliance with 
the fairness doctrine, that investigation is necessarily 
in terms of specific controversial issues, and not gen- 
eralities.”? Letter to Capitol Broadcasting Company 
of Raleigh, North Carolina, July 29, 1964, 2 R.R. 2d at 
1107. (Emphasis supplied.) 
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Pursuant to this approach, the FCC has required that, 
in order to trigger the operation of the ‘¢airness 
Doctrine,’’ there must be explicit presentation of a point 
of view on a controversial issue of public importance. 


This question arose in In re Complaint of Madalyn Mur- 
ray, 5 R.R. 2d 263 (1965), when a professed ‘‘free thinker”’ 
complained that the broadcasting of church services, devo- 
tionals, and prayer constituted presentation of one side of 
the issue of ‘‘free thought’’ versus religion and invoked 
the ‘‘Fairness Doctrine.’’ The licensees took the position 
that the mere broadcasting of such programs did not in and 
of itself constitute presentation of a point of view on this 
issue. The FCC upheld the licensees’ exercise of discre- 
tion in refusing to accord time to the complainant. 


Chairman Henry, in a concurring opinion, specifically 
disposed of the proposition that a whole class of pro- 
gramming may be treated as the presentation of a view- 
point on a controversial issue and trigger the ‘‘Fairness 


Doctrine,’’ without regard to what is actually said on 
particular programs. He said: 


‘<The doctrine thus deals with specific controversial 
issues covered by licensees, and not with programs, 
programming categories, or other ‘generalities’... . 


“<The crucial question, ... is whether these broad- 
casts contained a viewpoint on a controversial issue 
of public importance, within the meaning of the doc- 
trine. 


‘<“There is no showing that this was the case. The 
matter comes before us simply in the context of the 
presentation of ‘church services, devotionals, prayers.’ 
The Commission has long held that mere carrying of 
a religious broadcast does not, in and of itself, mean 
that one side of a ‘controversial issue of public im- 
portance’ was presented. [Citation omitted.] The 
contrary position urged in effect by complainant—that 
every devotional service, per sé, is presentation by the 


licensee of a viewpoint on a controversial issue—is, I 
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think, patently unreasonable.” 5 R.R. 2d at 266-67 
(emphasis supplied). 


The import of this course of decision by the FCC is clear. 
Per se rules have no place in the proper application of the 
‘‘Fairness Doctrine.’”? Unless there is explicit expression 
of a point of view on a particular controversial issue, the 
doctrine does not become operative. 


Tested by these standards, the broadcasting of cigarette 
commercials in and of itself should not trigger the opera- 
tion of the ‘‘Fairness Doctrine.”? The FCC in its opinion 
repeatedly framed the controversial issue ostensibly raised 
by cigarette advertising as the question whether smoking 
constitutes a hazard to health. (See pp. 4, 5-6, supra.)™ 
Therefore, unless a particular cigarette advertisement ex- 
presses a point of view on that issue, it cannot be said to 
present an issue invoking the ‘‘Fairness Doctrine.”’ 


70 Likewise, the FCC found no basis for action under the ‘‘Fairness Doc- 
trine’’? on 2 complaint that the mere appearance of Chairman Henry on 
NBC’s ‘‘Meet the Press’’ invoked the doctrine. The complainant urged 
that it hold the doctrine applicable on the ground that the FCC itself is a 
controversial agency which imposes unreasonable demands on broadcasters, 
exercises censorship of programs, intimidates the broadcasting industry, and 
should be investigated by Congress. The licensee pointed out that none of 
these matters was actually discussed by Chairman Henry in his appearance, 
and there was therefore no occasion for operation of the ‘‘Fairness Doc- 
trine.’’ Letter to Dr. Carl McIntire, February 5, 1964 (FCC 64-83). 


A similar result was reached with respect to a complaint that Abba 
Eban’s appearance on a television program was a presentation of a point 
of view with respect to the Arab-Israeli conflict, a controversial issue of 
public importance. The licensee pointed out that Eban did not address 
himself to this conflict during his appearance but talked about the develop- 
ment of the State of Israel. Letter to Dr. M. T. Mehdi, October 21, 1965 (FCO 
65-955). 


71 The FCC recently reiterated this statement of the controversial issue 
purportedly raised by cigarette advertising: 


‘<The Commission has recognized that there is a controversial issue of 
public importance involved here—the possible effect of cigarette smoking 
on health.’’ Letter to Larry Jonas, Station KBMC-FM, November 2, 1967 
(FCC Log No. C9-1304). (Emphasis supplied.) 
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If a cigarette commercial were to set out the views of the 
many distinguished scientists who maintain that there has 
been no scientific proof that smoking is a cause of disease,” 
a different question under the ‘‘Fairness Doctrine’’ would, 
of course, be presented. But there is no showing in this 
case that cigarette commercials make any such presenta- 
tion of this point of view, or indeed that they say anything 
at all on the relationship of cigarettes and health. Cer- 
tainly, the three advertisements which were placed into 
the record after the FCO’s initial ruling of June 2, 1967, 
by one of the petitioners for reconsideration—and which the 
FCC did not even consider relevant to its final decision— 
express no point of view on this issue. (See note 64, supra.) 


B. The Present Decision Was Reached in Disregard of Pro- 
cedural Requirements and Basic Standards of Fairness 


The contrast between the decision-making process in this 
ease and that employed by the FCC in other cases is 
striking. Thus, the 1949 Report ‘‘was the result of a two- 
year proceeding in which members of the public, the broad- 
casting industry, and the Commission participated. ‘‘Fair- 
ness Primer,’’ 29 Fed. Reg. at 10426, 2 R.R. 2d at 1923. 
When the FCC decided to systematize the principles gov- 
erning so-called ‘‘personal attacks’? under the ‘‘Fairness 
Doctrine,’’? it held a formal rule-making proceeding for 
that purpose, which lasted more than a year and afforded 
opportunity for full presentation of all points of view and 
elaborate exploration of the difficult issues involved.* In 
this case, however, the FCC declined to invoke the rule- 
making procedure, solicited no views of interested par- 


72 See p. 27, supra. 


73 Notice of Proposed Rule Making, 31 Fed. Reg. 5710; In the Matter 
of Amendment of Part 73 of the Rules, FCC Dkt. No. 16574, Opinion and 
Order adopted July 5, 1967; clarified and revised August 2, 1967. 10 
R.R, 24 1901 (1967). The validity of the FCC’s ‘‘personal attack’’ rules 
is presently at issue in Radio Television News Directors Ass’n v. FCC, 
Nos. 16369, 16498, 16499 (7th Cir.). 
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ties, and held no hearings at all on the equally complex 
issues presented here. 


In the case of other complaints under the ‘‘Fairness 
Doctrine,’’ the FCC has insisted on having detailed pres- 
entation of all the relevant facts. See ‘‘Fairness Primer,”’ 
29 FR. at 10416, 2 R.R. 2d at 1904-1905. Thus, the FCC— 
in an opinion rendered since the decision in the present 
case—declined to rule on a complaint by the New York 
Civil Liberties Union that there was imbalance in licensee 
coverage in the New York area of the proposed New York 
State Constitution. The FCC stated: 


‘‘You have not submitted any complaint setting 
forth the complete factual situation with respect to 
any licensee. ... The critical consideration is whether 
a particular licensee has afforded reasonable oppor- 
tunity for the discussion of this controversial issue of 
public importance, and that in turn, depends on the 
facts of each case, and could vary from licensee to li- 
censee. ... Since the essential facts here have not 
been stated, we do not reach other possible issues.”’ 
Telegram to New York Civil Liberties Union, October 
31, 1967, 11 R.R. 2d 634-35.% (Emphasis supplied.) 


Moreover, the FCC followed the extraordinary proce- 
dural course in the present case of not even giving WCBS- 


74 The FCC purported to distinguish the ruling in the present case on the 
ground that ‘‘the pleadings in that instance [the cigarette case] established 
the essential facts which called for the ruling there made.’’ (Zd.) This dis- 
tinction is utterly mysterious. WCBS-TV was not given notice of the complaint 
and an opportunity to reply prior to the original ruling of June 2, 1967; 
its letter to Banzhaf of December 30, 1966 did not address itself to the 
character of cigarette advertising, since it took the view that the ‘‘ Fairness 
Doctrine’? did not apply to commercial advertising and that in any event 
it had given balanced coverage of the issue of the possible relation of smoking 
to health. The pleadings filed by the parties seeking reconsideration denied 
that cigarette advertising expresses a point of view on the issue of smoking 
and health. Thus, the pleadings in the present case establish that there 
is a conflict as to the essential facts underlying the cigarette ruling, a 
conflict which the FCC disabled itself from resolving since it ruled that 
the text of the particular advertisements was not relevant. 
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TV notice of the complaint and an opportunity to reply, 
contrary to the Commission’s stated policy and practice in 
other cases”® and its procedural obligation under Section 4 
of the Administrative Procedure Act.”* It was only after 
the FCC had decided the applicability of the ‘‘Fairness 
Doctrine’’ to cigarette product advertising that it received 
written submissions on behalf of the party complained 
against, and from other interested parties, but it still ac- 
corded no oral hearing to any of them and declined to hold 
a formal rule-making proceeding. 


The Commission then reaffirmed what it had already de- 
cided. But once having committed itself, it could scarcely 
be expected to apply an independent judgment to the va- 
lidity of its own prior action. Its only concession—in it- 
self an implied recognition of the procedural irregularity 
and unfairness of what had gone before—was to state that 
its new construction of the ‘‘Fairness Doctrine’’ would be 
applied to licensees only prospectively. 


Such a belated concession hardly repairs the damage to 
the interests of affected parties and to the soundness of the 
decision-making process caused by the FCC’s having 
reached a decision on so far-reaching a matter without 


75 **If the Commission determines that the complaint sets forth sufficient 
facts to warrant further consideration, it will promptly advise the licensee 


of the complaint and request the licensce’s comments on the matter.’’ ‘‘Fair- 
ness Primer,’’ 29 Fed. Reg. at 10416, 2 R.R. 2d at 1905. 


76 Section 4(b) provides that: 


“¢ After notice required by this section, the agency shall afford interested 
persons an opportunity to participate in the rule-making through sub- 
mission of written data, views or arguments with or without oppor- 
tunity to present the same orally in any manner; and, after considera- 
tion of all relevant matter presented, the agency shall incorporate in 
any rules adopted a concise general statement of their basis and pur- 
pose.’’ 60 Stat. 238 (1946), 5 U.S.C. § 1003(b). 
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hearing from anyone but the complainant in the first place.” 
It is ironic that an agency enforcing a so-called standard 
of ‘‘fairness’’ should be so demonstrably unfair in its own 
decision-making process. 


C. The Present Decision Lacks Factual Support in the Record 


As might be anticipated from a course of decision-making 
unilluminated by a fully developed factual record and 
subject to such procedural vagaries, the FCC’s opinion is 
devoid of factual support for its sweeping conclusions 
about cigarette advertising. The process of reasoned 
reflection upon proved facts in order to determine appro- 
priate principles of law—which our legal system has always 
demanded from its courts and has a right to expect from 
its administrative agencies, especially when they enter a 
new domain of law-making—is nowhere visible in the FCC’s 
decision. 


As factual justification for its extraordinary conclusion 


that all cigarette advertising per se expresses one side of 
the issue of the relation of smoking to health, the FCC 
relied, not on first-hand knowledge or information gathered 
through its own fact-finding processes, but on a report to 
Congress by the Federal Trade Commission published on 


77 Even proponents of the ruling are deeply troubled by the manner of 
the decision: 

‘¢QOne prerequisite to assurance that the Fairness Doctrine will not 
become an instrument of misrule is procedural fairness in its application. 
The cigarette decision is not a shining example of such fairness. CBS-TV 
received no formal notice of the complaint on which the decision was 
based until it got a letter announcing the decision. The use of an 
informal letter to a licensee as the vehicle for a major policy announce- 
ment is itself rather troubling. The Commission should seek to deal less 
cavalierly with the parties it regulates, and to announce decisions in @ 
form reflecting deliberation. . . . The Commission has really used 
an adjudicative proceeding where rule-making would seem a more ap- 
propriate method. It is to be hoped that the Commission will refrain 
in the future from making major policy pronouncements in little pub- 
licized and unrepresentative proceedings.’’ Note, 67 Colum. L. Rev., 
supra, at 1487-88 and n. 131. 
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June 30, 1967—four weeks after the FCC’s initial letter 
ruling in this case. (R. 837-841.) According to the FCC, 
the FTC has concluded that cigarette commercials ‘‘still 
contain the two principal elements it [the FTC] found to 
exist in 1964—a portrayal of the desirability of smoking 
and assurances of the relative safety of smoking.’’ (R. 838.) 
The FCC apparently regards this as a sufficient basis to 
dispense with any fact-finding process of its own, and 
beyond that, to hold irrelevant the text and contents of any 
particular cigarette advertisements, including the ones 
originally complained of. 


But the FTC Report is a frail reed on which to rest a 
determination of such magnitude for the following reasons: 


(1) The gravamen of the 1967 FTC Report is that the 
FTC should now be given the power to require a 
warning in advertising which it asserted in 1964 and 
which Congress denied it in 1965 in the Cigarette 
Labeling Act. See 1967 FTC Report, p. 8. The 
FTC’s 1967 conclusions as to the character of current 
cigarette advertising are little more than restate- 
ments and reaffirmations of the conclusions about 
cigarette advertising it reached in 1964 and pro- 
pounded in its statement accompanying its proposed 
trade regulation rule. See 1967 FTC Report, 
pp. 14-15. Congress had that statement and those 
conclusions about cigarette advertising before it in 
1965 when it passed the Cigarette Labeling Act. And 
it is plain that Congress rejected the FTC’s position 
on the matter at that time, since the Act prevented 
the FTC from requiring the health warning in 
cigarette advertising which was embodied in the 
FTC’s proposed Trade Regulation Rule. For the 
FCC to resurrect conclusions by the FTC rejected 
by Congress in 1965 and use them as the underlying 
evidentiary basis for a decision in 1967 is dis- 
ingenuous. 
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(2) Insofar as the FTC has performed any new fact- 
finding processes since 1964 and laid any new 
foundation for its conclusions as to cigarette adver- 
tising in its 1967 Report, its procedure for doing so 
was ex parte. No evidentiary or adjudicatory pro- 
ceeding in the FTC preceded the issuance of the 1967 
Report. 


The nature of much of the material contained in the 
1967 FTC Report inspires little confidence in its re- 
liability as a source for decisions of any consequence. 
For example, the FTC cites ‘‘preliminary data’’ de- 
rived from a Public Health Survey in 1966, encom- 
passing a total of 2073 interviews, as showing that 
58 percent of those interviewed agreed with the 
proposition stated by the interviewer that ‘‘Current 
cigarette advertising leaves the impression that 
smoking is a healthy thing to do.”’ 1967 FTC 
Report, Appendix B, pp. 6-7. The FCC in the 
present case in turn specifically relied on this piece 
of trivia as supporting its conclusion that current 
cigarette advertising expresses a point of view on 
the smoking and health issue. (R. 838.) 


Material of this fragility is surely no substitute for 
detailed consideration and analysis of current ciga- 
rette advertising. Indeed, if such a survey were to 
be admitted as evidence and relied on as having sub- 
stantial probative force in a contested adjudicative 
proceeding before either a trial court or an adminis- 
trative agency, a reviewing court would be justified 
in brushing aside any conclusions based on it. It 
rises to no higher probative level when relied on by 
the FCC in what was essentially a nonadversary 
proceeding leading to a decision of enormous con- 
sequence for major industries and the public at 
large. 
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We submit that, at the minimum, the FCC should be held 
to have the duty of undertaking an independent examina- 
tion into the character of current cigarette advertising, on 
proper notice and a proper record, and of making its own 
findings. It should not be entitled to rest on the warmed- 
over conclusions of another agency. Whether the present 
proceeding is deemed adjudicatory or in the nature of rule- 
making, its consequences are so important, as the FCC 
itself acknowledged, that the decision ought to be supported 
by fresh and first-hand facts and findings made in accord- 
ance with due process of law. Such an independent 
examination, we are confident, would reveal the un- 
tenability of the FCC’s conclusion that cigarette advertise- 
ments express a point of view on the relation of smoking 
and health. 


D. Cigarette Advertising Does Not Present a Viewpoint on the 
Smoking and Health Controversy 


The FCC’s conclusion that cigarette product advertising 
per se expresses one side of the smoking and health con- 
troversy runs counter to the present regulatory structure of 
cigarette advertising—governmental and industry-imposed. 
For if cigarette advertising claimed that smoking was not 
hazardous to health it would run squarely into restrictions 
already asserted by the FTC and imposed by broadcasting- 
industry codes.** Yet no one—including the FTC—has 
sought to prove that current cigarette advertising runs 
afoul of such restrictions. 


When Congress enacted the Cigarette Labeling Act in 
1965 and the FTC vacated its proposed trade regulation 
rule requiring a warning in cigarette advertising, the FTC 
asserted that it continued to have authority over any ciga- 
rette advertising making health claims. The FTC said: 


‘‘Having found that a health statement on cigarette 
packages is required in order that ‘the public may be 


79 The pertinent provision of the NAB Television Code is set forth in note 40, 
supra. 
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adequately informed that cigarette smoking may be 
hazardous to health’ (Section 2(1) of the Act), Con- 
gress recognized that it would be inconsistent with the 
objectives of the Act for a manufacturer to be per- 
mitted to make advertising claims, or conduct an ad- 
vertising campaign, which negate, contradict, or dilute 
the effectiveness of the cautionary statement on the 
packages. The Committee reports specifically enjoim 
the Commission to prohibit ‘any advertising which 
tends to negate the warning which must be placed on the 
package in accordance with’ the Act. S. Rept., page 6; 
see also H.R. Rept., page 5. Thus, any cigarette adver- 
tising which contams any representation, express or im- 
plied, that tends to undermine the warning placed on 
the package would be unfair and deceptive, and could 
be ordered to be stopped. During the period in which 
the Commission is prevented by the terms of the Label- 
ing Act from requiring a health statement in cigarette 
advertising, it will continue to monitor current prac- 
tices and methods of cigarette advertising and promo- 
tion, and take all appropriate action consistent with 
that Act to prohibit cigarette advertising that violates 


the Federal Trade Commission Act.’’ 30 Fed. Reg. 
9485 (1965) (emphasis supplied).*° 


In light of these affirmations of its authority to act 
against cigarette advertising, it is significant that the FTC 
has not brought a single proceeding with respect to such 
advertising since the Act was passed. This contrasts with 
the FTC’s active role in former years. Between 1945 and 
1960 the Commission completed seven formal cease-and- 


80 At the time of promulgating its proposed trade regulation rule, the FTC 
had stated that it was maintaining ‘‘a close and continuous serutiny of ciga- 
rette advertising practices, and has been deeply attentive to the progress of 
medical research into the health aspects of cigarette smoking. The Com- 
mission’s staff has monitored all cigarette advertising during this period, 
and continues to monitor it today.’”’ FTC Statement Accompanying Pro- 
posed Trade Regulation Rule, p. 2. It had also stated that ‘*The Commission 
will maintain a close surveillance of the industry’s efforts to eradicate, through 
voluntary efforts, all traces of unfairness and deception in affirmative repre- 
sentations or suggestions in all cigarette advertising and labeling.’’ Jd., pp. 
124-25. 
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desist order proceedings against cigarette manufacturers 
involving medical or health claims in advertising, and 
settled informally a number of other proceedings.* 


All available indications therefore strongly militate 
against the FCC’s dogmatic assertion that all cigarette ad- 
vertising presents a point of view on the issue of the re- 
lation of smoking to health. The evidence is directly con- 
trary. In the absence of any reliable evidence or findings 
supporting the FCC’s conclusion as to the character of 
current cigarette advertising, its application of the ‘‘Fair- 
ness Doctrine’’ to cigarette advertising in the present case 
should be held invalid. 


There is only one possible theory on which all ciga- 
rette advertising could be regarded as per se presenting 
a point of view on a controversial issue of public impor- 
tance—and it would be even more destructive of the ra- 
tionality of the “Fairness Doctrine.’’? Although the FCC 
repeatedly stated in its opinion, and has reaffirmed since,*? 


that the controversial issue requiring the operation of 
the ‘*Fairness Doctrine’’ in this case is whether cigarette 
smoking is a hazard to health, there is certain language 
in its opinion implying that it may have also regarded the 
question whether people should smoke cigarettes at all 
as the controversial issue. At one point it stated that 
‘<Tt is the affirmative presentation of smoking as a desirable 
habit which constitutes the viewpoint others desire to op- 
pose.”” (R. 841.) At another point the FOC tried to 
justify ruling that the text of the particular advertise- 
ments was irrelevant by referring back to this formula- 
tion. (R. 851.) 


81 FTC Statement accompanying proposed Trade Regulation Rule, p. 1; 
see also Id., Appendix A, pp. 1-5. In 1955 the FTC promulgated Cigarette Ad- 
vertising Guides, prohibiting representations in advertising ‘‘which refer to 
either the presence or absence of any physical effects from cigarette smoking’’ 
or ‘‘which in any other respects contain misleading implications concerning 
the health consequences of smoking cigarettes....7’ Id., p. 2. 


82 See pp. 4, 5-6, 48 & n. 71, supra. 
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This contradiction in the FOC’s opinion points up the 
muddled fashion in which it dealt with the problems posed 
by this case and its inability to fit its decision within the 
traditional contours of the ‘‘Fairness Doctrine.’’ The 
opinion lurches in search of a controversial issue that will 
justify its novel application of the doctrine. But if the 
FCC could not satisfactorily resolve even this question and 
reach a consistent definition of the controversial issue sup- 
posedly triggering the operation of the doctrine, its conclu- 
sions must fail at the threshold. 


In any event, to treat the controversial issue as the de- 
sirability of smoking cigarettes vel non—without regard to 
whether cigarette advertising addresses itself to the health 
issue—would distort the purposes of the ‘‘Fairness Doc- 
trine’’ beyond recognition and simply turn it into an in- 
strument for the regulation of all product advertising. If 
merely urging the public to use a certain product about 
which there is a dispute constitutes the expression of a 


point of view on one side of a controversial issue, then the 
only way a licensee could avoid triggering the ‘‘Fairness 
Doctrine’? would be to stop carrying advertising for the 
product or to include in the advertising a warning about 
its use. 


But both these outcomes would be contrary to the Con- 
grssional action of 1965. As the FCC itself recognizes, 
Congress clearly made the judgment that cigarette adver- 
tising should not be prohibited and that warnings as to 
any possible health hazards from smoking should not be 
required in advertising, but only on the cigarette package 
itself. Such an interpretation and application of the 
‘<Fairness Doctrine’? would accomplish through the back 
door what Congress said shall not be required at all. 


Moreover, if the issue invoking the ‘‘Fairness Doctrine’’ 
is the desirability of smoking vel non, then it is impossible 
for the FCC rationally to justify restricting its ruling to 
cigarette product advertising. If advertising urging the 
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use of a product triggers the ‘‘Fairness Doctrine,’’ with- 
out regard to claims as to health or safety made in the 
advertisement, then all advertising for all products about 
which there is a health or safety controversy would be 
subject to the doctrine. 


Any distinction which defined the controversial issue as 
‘‘desirability of use’? in the case of cigarette advertising 
but not for advertising of other controversial products 
would be arbitrary and discriminatory. It would constitute 
a judgment by the FCC on the merits of the underlying 
health controversy—that the hazards of smoking are such 
as to require application of the ‘‘Fairness Doctrine’’ in 
order to counteract the effects of cigarette advertising 
urging the desirability of smoking. It is precisely this kind 
of judgment on the merits of a controversy which, as we 
have shown, the FCC is forbidden to make under the 
‘<Fairness Doctrine.’’ 


IV. THE FCC’s “CLARIFICATION” DENYING CIGARETTE 
ADVERTISERS THE RIGHT OF REPLY UNDER THE 
“FAIRNESS DOCTRINE” TO PRESENTATION OF THE 
ANTI-SMOKING VIEWPOINT IS INVALID. 


Even if the ‘‘Fairness Doctrine’’ were constitutional 
and could validly be applied to product advertising, and 
even if one product—cigarettes—could be singled out for 
operation of the doctrine on the basis of the procedures 
followed in this case, there is no justification in reason or 
equity for the FCC’s interpretation of the doctrine so as 
to deny cigarette advertisers their proper right to reply 
to their critics. 


Yet this is what the FCC’s purported ‘‘clarification’’ in 
its letter of September 21, 1967, does. This ‘‘clarification’’ 
struck from the Commission’s opinion of September 8, 1967, 
a crucial ruling that: 


‘¢The Fairness Doctrine affords an avenue for present- 
ing in regular program time the viewpoint of respon- 
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sible spokesmen for the cigarette advertisers in rebut- 
tal to any health hazard claims made in opposition to 
cigarette commercials.’’ (R. 882.) 


Thus, although the FCC contemplated in its original de- 
cision that spokesmen for the cigarette advertisers should 
have the opportunity to make an explicit and reasoned 
presentation of their point of view in response to claims 
that smoking is hazardous, the FCC has now barricaded 
this avenue of reply from the operation of the ‘‘Fairness 
Doctrine.”’ 


It should be noted that this major change in the Septem- 
ber 8 ruling was made with the same procedural careless- 
ness that has characterized the FCC’s actions throughout 
this case. The so-called ‘‘clarification’’ was issued in re- 
sponse to a letter from a single broadcaster. No oppor- 
tunity to be heard or to comment on the issue was offered 
to any interested person, despite the fact that a number of 
broadcasters and advertisers had become parties to the 


administrative proceeding. No interested person was even 
given notice that the change was under consideration by 
the FCC. Indeed, petitions for judicial review had already 
been filed as to the September 8 ruling, which the FCC pro- 
ceeded to change in this casual manner. These procedural 
deficiencies alone should invalidate the purported ‘‘clarifi- 
cation.”’ 


But the substantive defects in the FCC’s change of posi- 
tion are even more glaring. The FCC blandly stated that: 


‘A licensee who has carried cigarette commercials 
has extensively covered one side of the issue on behalf 
of the cigarette companies, so that when he presents a 
significant amount of time devoted to the other side. .. 
he is under no obligation to present further materials 
on the first (pro-smoking) side requested by these com- 
es) or their spokesmen in your assumed case.’’ (R. 
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The fallacies in this reasoning are self-evident. The FCC 
has equated cigarette commercials on the one hand with 
explicit presentations of the view that smoking is hazard- 
ous to health on the other. It has concluded that each is a 
sufficiently complete presentation of the respective points 
of view on this issue to satisfy the ‘‘Fairness Doctrine.”’ 
But, as we have demonstrated, cigarette commercials do 
not—indeed, they cannot, under prevailing interpretation 
by the FTC of its power to control advertising and under 
current broadcasting codes—make claims that smoking is 
not hazardous to health. They do not contain the reasoned 
consideration and discussion of the complex question of the 
relationship of smoking and health which has been pro- 
vided by the many authorities in the field who have con- 
cluded that the supposed hazards of smoking to health are 
unproven. 


Moreover, even if cigarette commercials were deemed to 
constitute an implicit statement of a view on this issue suffi- 
cient to trigger the ‘‘Fairness Doctrine’’—which we deny— 
they certainly do not contain the explicit and detailed dis- 
cussion of the issue which the FCC contemplates will be 
present on behalf of the anti-smoking point of view. The 
FCC evidently envisages a wide range of anti-smoking 
broadcasts to counteract the supposed effects of cigarette 
commercials—from spot announcements prepared by such 
agencies as HEW or the American Cancer Society, to ‘‘ap- 
propriate’’ news reports and discussion programs. (R. 17.) 
For the FCC to regard cigarette commercials as consti- 
tuting an adequate presentation of the cigarette industry’s 
side of this complex issue of smoking and health is the 
negation of the ‘‘fairness’’ which the ‘‘Fairness Doctrine’’ 
is ostensibly intended to promote. It is rationally impos- 
sible to conclude, as the FCC has done, that as a matter of 
law, the industry’s side of the smoking and health issue 
has been fairly and sufficiently presented simply by ciga- 
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rette commercials.** Opportunity must be afforded this 
side to make its points and contentions explicitly. 


Given this opportunity, spokesmen for the cigarette man- 
ufacturers will be able to present the scientific evidence 
showing that the alleged causal relationship of smoking to 
various diseases remains unproved; to point out the de- 
fects in the statistics used to support this relationship; to 
demonstrate that empirical evidence of the relationship is 
lacking; and to show that smoking has certain benefits to 
health, as the Surgeon General’s Advisory Committee itself 
recognized. 


As the FCC has repeatedly recognized, licensees have 
discretion to assure that any such right of response must 
be in fact responsive and must not go ‘‘unreasonably far 
afield as to the issues.’’** All that petitioners assert in 
this regard is the right of responsible spokesmen for their 
point of view to address themselves explicitly to the con- 
tentions that cigarette smoking is hazardous to health on 


the same terms and conditions granted by licensees to anti- 
smoking proponents.* 


83 Indeed, in a subsequent ruling, the FCC seems implicitly to have recog- 
nized that this is so. A licensee inquired as to its ‘‘Fairness Doctrine’’ 
obligation in the situation in which it carries no cigarette commercials but 
does carry anti-smoking announcements, The FCC held the doctrine applicable 
in this situation, stating: 

‘¢The Commission is of the view that when a reasonable opportunity is 
afforded for the presentation of opposing views on an issue of public 
importance, so that all facts relating to the controversy are exposed, the 
public will have the benefit of full information concerning it.’’ 


The FCC emphasized that, in fulfilling its obligations in this instance, pre- 
sumably to air the industry’s point of view, the licensee had discretion 
‘<to choose an appropriate spokesman and the format (¢.g., forum discussions, 
short talk programs, news coverage, etc.)’’. Letter to Larry Jonas, KBMC- 
FM, Nov. 2, 1967 (FCC Log No. C9-1304). (Emphasis supplied.) 

Thus the FCC itself seems to regard programs explicitly discussing a con- 
troversial issue as the way to provide the public with ‘‘all facts’? and ‘‘ full 
information.’? Commercials do not fulfill that role and are not adequate for 
the purpose of achieving balanced presentation. 


84 Letter to Hon. Oren Harris, September 20, 1963, 3 RR. 2d 163, 167 
(1963) ; Letter to Allen M. Woodall, January 19, 1965 (FCC 65-50). 


85 Cf. Red Lion Broadcasting Co. v. FCC, supra, 381 F. 2d at 926, 930. 
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Otherwise, if the FCC’s ‘‘clarification’’ is allowed to 
stand, what emerges will not be a balanced presentation of 
both sides of the issue of the relation of smoking and health, 
but rather a one-sided consideration of the issue, loaded in 
favor of the anti-smoking point of view. But the FCC has 
no right to weight the scales of discussion on controversial 
issues of public importance. It betrays its own professed 
objectives of assuring a fully informed public opinion when 
it does so. ‘‘Fairness’’ requires that, if one side of the 
smoking and health controversy is explicitly and completely 
presented, the other side should also be explicitly and 
completely presented so that the members of the public may 
make up their own minds. 


CONCLUSION 


For the foregoing reasons, the rulings of the Federal 
Communications Commission under review should be de- 
clared unlawful and set aside. 
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APPENDIX A 


Section 315(a) of the Communication Act of 1934, 48 Stat. 
1088, as amended, 73 Stat. 557 (1959), 47 U.S.C. § 315(a) 
provides: 


If any licensee shall permit any person who is a legally 
qualified candidate for any public office to use a broadcast- 
ing station, he shall afford equal opportunities to all other 
such candidates for that office in the use of such broadcast- 
ing station: Provided, That such licensee shall have no 
power of censorship over the material broadcast under the 
provisions of this section. No obligation is imposed upon 
any licensee to allow the use of its station by any such can- 
didate. Appearance by a legally qualified candidate on 
any— 


(1) bona fide newscast, 
(2) bona fide news interview, 


(3) bona fide news documentary (if the appearance 
of the candidate is incidental to the presentation of the 
subject or subjects covered by the news documentary), 
or 


(4) on-the-spot coverage of bona fide news events 
(including but not limited to political conventions and 
activities incidental thereto), 


shall not be deemed to be use of a brgadcasting station 
within the meaning of this subsection, MNothing in the fore- 
going sentence shall be construed as relieving broadcasters, 
in connection with the presentation of newscasts, news in- 
terviews, news documentaries, and on-the-spot coverage of 
news events, from the obligation imposed upon them under 
this chapter to operate in the public interest and to afford 
reasonable opportunity for the discussion of conflicting 
views on issues of public yf 
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The Federal Cigarette Labeling and Advertising Act, 79 
Stat. 282 (1965), 15 U.S.C. §§ 1331-39, provides: 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That this Act may be cited as the ‘‘ Federal Cigarette Label- 
ing and Advertising Act’’. 


DECLARATION OF POLICY 


Src. 2. It is the policy of the Congress, and the purpose 
of this Act, to establish a comprehensive Federal program 
to deal with cigarette labeling and advertising with respect 
to any relationship between smoking and health, whereby— 


(1) the public may be adequately informed that cig- 
arette smoking may be hazardous to health by inclusion 
of a warning to that effect on each package of ciga- 
rettes; and 


(2) commerce and the national economy may be (A) 
protected to the maximum extent consistent with this 
declared policy and (B) not impeded by diverse, non- 
uniform, and confusing cigarette labeling and adver- 
tising regulations with respect to any relationship be- 
tween smoking and health. 


DEFINITIONS 
Sec. 3. As used in this Act— 
(1) The term ‘‘cigarette’’ means— 


(A) any roll of tobacco wrapped in paper or in 
any substance not containing tobacco, and 


(B) any roll of tobacco wrapped in any sub- 
stance containing tobacco which, because of its ap- 
pearance, the type of tobacco used in the filler, or 
its packaging and labeling, is likely to be offered 
to, or purchased by, consumers as a cigarette de- 
scribed in subparagraph (A). 

(2) The term ‘‘commerce”’ means (A) commerce be- 
tween any State, the District of Columbia, the Com- 
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monwealth of Puerto Rico, Guam, the Virgin Islands, 
American Samoa, Wake Island, Midway Islands, King- 
man Reef, or Johnston Island and any place outside 
thereof; (B) commerce between points in any State, 
the District of Columbia, the Commonwealth of Puerto 
Rico, Guam, the Virgin Islands, American Samoa, 
Wake Island, Midway Islands, Kingman Reef, or John- 
ston Island, but through any place outside thereof; or 
(C) commerce wholly within the District of Columbia, 
Guam, the Virgin Islands, American Samoa, Wake Is- 
land, Midway Islands, Kingman Reef, or Johnston 
Island. 


(3) The term ‘‘United States’’, when used in a geo- 
graphical sense, includes the several States, the Dis- 
trict of Columbia, the Commonwealth of Puerto Rico, 
Guam, the Virgin Islands, American Samoa, Wake 
Island, Midway Islands, Kingman Reef, and Johnston 
Island. 


(4) The term ‘‘package’’ means a pack, box, carton, 
or container of any kind in which cigarettes are offered 
for sale, sold, or otherwise distributed to consumers. 


(5) The term ‘‘person’’ means an individual, part- 
nership, corporation, or any other business or legal 
entity. 


(6) The term ‘‘sale or distribution’? includes sam- 
pling or any other distribution not for sale. 


LABELING 


Src. 4. It shall be unlawful for any person to manufac- 
ture, import, or package for sale or distribution within the 
United States any cigarettes the package of which fails to 
bear the following statement: ‘‘Caution: Cigarette Smok- 
ing May Be Hazardous to Your Health.’’ Such statement 
shall be located in a conspicuous place on every cigarette 
package and shall appear in conspicuous and legible type in 
contrast by typography, layout, or color with other printed 
matter on the package. 
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PREEMPTION 


Src. 5. (a) No statement relating to smoking and health, 
other than the statement required by section 4 of this Act, 
shall be required on any cigarette package. 


(b) No statement relating: ‘to smoking and health shall be 
required i adverti of any cigarettes the packages 
of which are labeled in conformity with the provisions of 
this Act. 


(c) Except as is otherwise provided in subsections (a) 
and (b), nothing in this Act shall be construed to limit, re- 
strict, expand, or otherwise affect, the authority of the Fed- 
eral Trade Commission with respect to unfair or deceptive 
acts or practices in the advertising of cigarettes, nor to 
affirm or deny the Federal Trade Commission’s holding that 
it has the authority to issue trade regulation rules or to re- 
quire an affirmative statement in any cigarette advertise- 
ment. 


(d)(1) The Secretary of Health, Education, and Welfare 
shall transmit a report to the Congress not later than eight- 
een months after the effective date of this Act, and annu- 
ally thereafter, concerning (A) current information on the 
health consequences of smoking and (B) such recommenda- 
tions for legislation as he may deem appropriate. 


(2) The Federal Trade Commission shall transmit a re- 
port to the Congress not later than eighteen months after 
the effective date of this Act, and annually thereafter, con- 
cerning (A) the effectiveness of cigarette labeling, (B) cur- 
rent practices and methods of cigarette advertising and 
promotion, and (C) such recommendations for legislation 
as it may deem appropriate. 


CRIMINAL PENALTY 


Sec. 6. Any person who violates the provisions of this 
Act shall be guilty of a misdemeanor and shall on convic- 
tion thereof be subject to a fine of not more than $10,000. 


5a 


INJUNCTION PROCEEDINGS 


Sec. 7. The several district courts of the United States 
are invested with jurisdiction, for cause shown, to prevent 
and restrain violations of this Act upon the application of 
the Attorney General of the United States acting through 
the several United States attorneys in their several dis- 
tricts. 

CIGARETTES FOR EXPORT 


Sec. 8. Packages of cigarettes manufactured, imported, 
or packaged (1) for export from the United States or (2) 
for delivery to a vessel or aircraft, as supplies, for con- 
sumption beyond the jurisdiction of the internal revenue 
laws of the United States shall be exempt from the require- 
ments of this Act, but such exemptions shall not apply to 
cigarettes manufactured, imported, or packaged for sale 
or distribution to members or units of the Armed Forces of 
the United States located outside of the United States. 


SEPARABILITY 


Sec. 9. If any provision of this Act or the application 
thereof to any person or circumstances is held invalid, the 
other provisions of this Act and the application of such 
provision to other persons or circumstances shall not be 
affected thereby. 


TERMINATION OF PROVISIONS AFFECTING REGULATION OF 
ADVERTISING 


YW Sec. 10. The provisions of this Act which affect the 
regulation of advertising shall terminate on July 1, 1969, 
but such termination shall not be construed as limiting, 
expanding, or otherwise affecting the jurisdiction or 
authority which the Federal Trade Commission or any 
other Federal agency had prior to the date of enactment 
of this Act. 
EFFECTIVE DATE 


Sec. 11. This Act shall take effect on January 1, 1966. 
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APPENDIX B 


Comments of the Federal Communications Commission on S. 
547, 89th Congress, a Bill To Confer Upon the Federal Trade 
Commission the Power and Duty To Regulate the Adver- 
tising and Labeling of Cigarettes, and on S. 553, 89th Con- 
gress, a Bill To Regulate the Labeling of Cigarettes* 


S. 547 directs the Federal Trade Commission, with the 
cooperation of the Secretary of Health, Education, and 
Welfare, to establish such standards and requirements for 
the labeling and advertising of cigarettes which are in 
commerce as it may deem necessary to protect the public 
health. 


It further provides that such standards and requirements 
for the labeling of cigarettes shall include the requirement 
that each package or container in which cigarettes are 
offered for sale to consumers bear a clear and distinct 
label which (1) contains the specific wording: “<Caution— 


Habitual Smoking Is Injurious to Health,”’ and (2) sets 
forth the average yield, or other index, of each incriminated 
agent to be found in the smoke of cigarettes contained in 
such package or container. i 


With respect to advertising of cigarettes, S. 947 would 
require that (1) each advertisement contain the following 
warning: ‘‘Caution—Habitual Cigarette Smoking Is In- 
jurious to Health,’’ and (2) that the FTC provide for the 
elimination of all advertising which tends to make 
cigarette smoking attractive to children. The bill empowers 
and directs the FTC to take punitive measures against 
offenders. 


S. 559 omits any reference to advertising and provides 
that it shall be unlawful for any person to manufacture, 
import, or package for sale or distribution within the 
United States any cigarettes the package of which (1) fails 


* Reprinted in S. Rep. No. 195, 89th Cong., 1st Sess., pp. 12-14. 
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to bear the prominently located statement, ‘‘Warning: 
Continual Cigarette Smoking May Be Hazardous to Your 
Health,’’ or (2) fails to state the average tar and nicotine 
yields per cigarette as determined by a defined Chambridge 
filter method or such other method approved by the 
National Bureau of Standards. The bill provides that no 
other warning requirement shall be imposed on cigarette 
labeling or packaging by any Federal, State, or local 
authority. Violations are punishable by a fine of not more 
than $100,000. Enforcement would be in the district courts 
upon application of the Attorney General of the United 
States. 


The Federal Trade Commission has, of course, taken 
action in this field. The Federal Trade Commission on 
June 22, 1964, adopted a rule? effective January 1, 1965, 
later amended? to become effective July 1, 1965, requiring 
that all cigarette packages and containers carry a warning 
to the effect that smoking is dangerous to health and may 


cause death from cancer and other diseases. The trade 
regulation rule also contains a requirement, effective 
July 1, 1965, covering a health warning in cigarette 
advertising. 


The Federal Communications Commission’s interest in 
this matter is necessarily limited to the use of broadcast 
media for cigarette advertising. It seems clearly appro- 
priate, however, that the matter of cigarette advertising 
be treated on an all-inclusive, across-the-board basis, 
rather than in a piecemeal fashion. Since the Federal 
Trade Commission has undertaken to deal comprehensively 
with the remedial action needed to protect the public in the 
light of the report on smoking and health, issued January 


1**Trade Regulation Rule for the Prevention of Unfair or Deceptive Adver- 
tising and Labeling of Cigarettes in Relation to the Health Hazards of Smok- 
ing and Accompanying Statement of Basis and Purpose of Rule’’ (29 F.R. 
8324, July 2, 1964). 


229 FR, 15570, Nov. 20, 1964. 
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11, 1964, by the Advisory Committee to the Surgeon 
General, the Federal Communications Commission has not 
held proceedings, or undertaken studies, to evaluate the 
various factors and considerations in this area. While we 
believe that some action on an overall basis is appropriate, 
we are thus not in a position to make recommendations to 
the Congress in this field, and specifically, as to whether 
S. 547 or S. 559 should be enacted. 


The Commission recognizes the importance of this 
matter. In exercising its public interest responsibilities 
in connection with broadcast licensees, it will, of course, 
cooperate in the application of whatever Federal law, 
policy, or regulations are adopted in this area. 


(Adopted: Feb. 10, 1965.) 
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Statement of Questions Presented. 


Counsel for the parties stipulated that the following 
questions were presented for review in these proceedings: 

The Federal Communications Commission has ruled 
that radio and television stations that broadcast any ciga- 
rette commercials must broadcast on a regular basis mate- 
rial presenting the viewpoint that cigarette smoking may 
be a hazard to the smoker’s health. The issues presented 
by this ruling are: 


1. Whether this ruling is precluded by reason of the 
Federal Cigarette Labeling and Advertising Act and the 
congressional purposes and findings that underlie this 
statue. 


2. Whether the Commission’s ruling contravenes the 
First, Fifth or Ninth Amendments to the Constitution. 


3. Whether this ruling is in excess of the Commission’s 
statutory authority, constitutes an abuse of discretion, is 
arbitrary or capricious or is otherwise unlawful. 


4, Whether, in adopting this ruling, the Commission 
observed the procedures required by law. 


5. Whether, if the ruling is otherwise valid, the Com- 
mission erred in ruling further that licensees who broad- 
east cigarette commercials and who grant a significant 
amount of time to spokesmen for the view that smoking 
may be hazardous are not obligated to grant reply time to 
cigarette manufacturers. 
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(B) The Commission has Substituted its 
Judgment for the Judgment of Its Li- 
censees 


(C) Limitation of the Commission’s Ruling 
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Gnited States Court of Appeals 


For rae Disrrict or Corumsra Crecurr. 


Joun F. Banzuar, III, ! 
Petitioner, 
v. 


Freperan CoMMUNICATIONS Comaasstox 
and Unrrep States or AMERICA, Case No. 21,285 
Respondents, 


WTRE-TV, Inc., and Nattonat Assocta- 
TION OF BROADCASTERS, | 
AMERICAN BROADCASTING CoMPaNIEs, 
Inc., 
Tue Tosacco Institute, Inc. et al., 
Intervenors. 


WTRE-TV, Inc., and Nariowan Assocta- 
TION OF BROADCASTERS, : 
REGS 
v. 


FreperaL CoMMUNICATIONS Commission 
and Untrep States or AMERICA, 
Respondents, 
Spartan Raptocastrne Co., | 
PatMETTO Rapio Corp., 
WAVE, Inc., et al., 
Intervenors. 


Case No. 21,525 
Case No. 21,526 


Tse Tosacco Instirute, Inc.,) 
Ture American Tosacco Company, 
Brown & Wiri1amson Tosacco 
CoRrPORATION, 
Larus & BrorHer Company, Ine. = 
Liccetr & Myers Tosacco Company, 
Pum Morris Inc., | Case No. 21,57 
R. J. Reynotpys Tosacco Company, 
Untrep States Tosacco Company and 
P. Lormzarp Company, | 
Petitioners, 
v. | 
FrperaL Communications CoMMIssIon 
and Unirep Srares or AMERICA, 
Respondents. 


Brief of Intervenors 
National Broadcasting Company, Inc., American 
Broadcasting Companies, Inc. and WLLE, Inc. 


Jurisdictional Statement. 


National Broadcasting Company, Inc., American Broad- 
casting Companies, Inc. and WLLE, Inc. (hereinafter 
“NBO”, “ABO”, ‘““WLLE”’ or ‘‘Intervenors’’) were 
granted leave by the United States Court of Appeals for 
the Fourth Circuit to intervene in proceedings brought by 
WTRE-TV, Inc. and the National Association of Broad- 
casters for review of a ruling of June 2, 1967 (R. 15-17)* 
by the Federal Communications Commission (hereinafter 
“FCC” or ‘“‘Commission’’) and a Memorandum Opinion 
and Order of the Commission adopted on September 8 and 
released on September 13, 1967 (R. 814-874), 9 F. C. C. 2d 
921 (1967) (hereinafter ‘‘Memorandum Opinion’’) which, 
on reconsideration, reaffirmed the June 2, 1967 ruling. 

Jurisdiction was based on Section 402(a) of the Com- 
munications Act of 1934, as amended, 47 U.S. C. §402(a), 
48 Stat. 1093, Sections 2 and 8 of the Judicial Review Act of 
1950, 28 U. S. C. $2342, 80 Stat. 622 and 28 U. S. C. §2348, 
80 Stat. 623, Section 10 of the Administrative Procedure 
Act, 5 U. S. C. §§701-06, 80 Stat. 378 and 28 U. S. C. §2112, 
72, Stat. 941. Intervenors were parties in interest in the 
proceedings before the FCC for review of the ruling of 
June 2, 1967 (R. 167-208, 403-20 and 421-26) whose interests 
will be affected if this ruling is not set aside. 

The proceedings in the Fourth Circuit were subsequently 
transferred to this Circuit (Case Nos. 21,525 and 21,526) 
and consolidated with a prior proceeding (Case No. 21,285) 
filed in this Circuit by John F. Banzhaf III for review of 
the same Memorandum Opinion. 


* References in the form ‘‘R. ”? are to page numbers of the 
original record in this Court. 


Statement of the Case. 


Proceedings before the Federal Communications Commis- 
sion. 


The proceedings leading to the adoption of the ruling 
here under attack were initiated by a complaint against 
Station WCBS-TV, New York, dated January 5, 1967 (R. 
1-8), filed by Mr. Banzhaf with the FCC. This complaint 
asserted that WCBS-TV, after having aired numerous com- 
mercial advertisements for cigarette manufacturers, had 
not afforded some responsible spokesman an opportunity to 
present contrasting views on the issue of the benefits and 
advisability of smoking as required by the Commission’s 
“‘fairness doctrine.’’ 

The letter of complaint referred to three particular 
commercials and requested that free time, roughly approxi- 
mating that spent on the cigarette commercials, be made 
available to responsible groups for presentation of the view 
that smoking is harmful to health. 


The FCC, without having before it the advertisements 
referred to in the complaint and without affording WCBS- 
TV an opportunity to reply to the complaint, ruled by letter 
dated June 2, 1967 (R. 15-17), that its so-called ‘‘fairness 
doctrine’’ is applicable to cigarette advertising. 

The Commission said: 


‘‘The advertisements in question clearly promote 
the use of a particular cigarette as attractive and 
enjoyable. Indeed, they understandably have no 
other purpose. We believe that a station which pre- 
sents such advertisements has the duty of informin 
its audience of the other side of this sonecoraratat 
issue of public importance—that however enjoyable, 
such smoking may be a hazard to the smoker’s 
health.’’ (R. 16) 


The Commission went on to point out that although 
WCBS-TV had presented on its station programs which 
took the position that smoking was harmful to health, the 
Commission was offering the guidelines set forth in its 
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letter so that WCBS-TV could determine whether it was 
meeting its obligations under the ‘‘fairness doctrine’ on 
a weekly basis. 

Since the Commission had not advised WCBS-TV of 
the complaint and since the ruling affected the entire in- 
dustry, CBS, NBC, ABC, the National Association of 
Broadeasters, and other broadeasters petitioned the Com- 
mission for reconsideration of its ruling. In reply to these 
motions the FCC adopted the Memorandum Opinion (R. 
814-874) essentially reaffirming the ruling set forth in the 
letter of June 2, 1967. 

Intervenors are vitally affected by the Memorandum 
Opinion, since they own and operate, pursuant to license 
from the FCO, television broadcast stations, standard 
broadcast stations and frequency modulation broadcast 
stations. These stations carry cigarette advertising. NBC 
and ABC also own and operate television networks and 
radio networks not licensed by the FCC which furnish 
cigarette advertising to several hundred radio and tele- 
vision broadcast stations. 


Development of FCC Policy Leading to the Adoption of the 
Fairness Doctrine. 


The evolution of the Commission’s so-called ‘‘fairness 
doctrine’’ provides the backdrop for a consideration of the 
validity of its application of that doctrine to cigarette 
advertising. 

At the time Congress passed the Radio Act of 1927, it 
explicitly considered whether or not radio broadcasters 
should be required to give equal time to candidates for 
public office and it also considered the extent to which a 
licensee should be required to provide equal opportunity 
for a hearing to divergent viewpoints with respect to issues 
affecting the public. 

The bill reported by the Senate Committee had con- 
tained a provision stating: 


‘“‘Tf any licensee shall permit a broadcasting station 
to be used ... by a candidate or candidates for any 
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public office, or for the discussion of any question 
affecting the public, he shall make no discrimination 
as to the use of such broadcasting station, and with 
respect to said matters the licensee shall be deemed 
a common carrier in interstate commerce.’’ 67 Cong. 
Ree. 12503 (1926). (Emphasis added.)* 


This provision was stricken from the bill on the floor of 
the Senate, after extensive debate, and Section 18 of the 
Radio Act of 1927, as it was enacted, provided only that, 
if any legally qualified candidate for public office is allowed 
the use of a broadcasting station by a licensee, all other 
such candidates must be afforded equal opportunity for 
the use of the station. 

The Federal Radio Commission, which was created by 
this Act, indicated, early in its history, that ‘‘[i]n so far 
as a program consists of discussion of public questions, 
public interest requires ample play for the free and fair 
competition of opposing views .. .”. The Commission 
went on to say, however, that the great majority of broad- 
casting stations were acting responsibly in this area and 
were thereby ‘‘tacitly recognizing a broader duty than the 
law imposes on them.’? Great Lakes Broadcasting Co., 
3 F.R.C. Ann. Rep. 32, 33 (1929), rev’d on other grounds, 
59 App. D. C. 197, 37 F. 2d 993 (D. C. Cir.), cert. dismissed, 
281 U. S. 706 (1930). (Emphasis added.) 

The FRC comment in the Great Lakes case was in a 
context in which it announced the proposition that broad- 
casting stations were ‘‘not for the purpose of furthering 
the private or selfish interests of individuals or groups 
of individuals’? and that ‘‘propaganda stations’’ would be 
disfavored in competitive applications. In a number of 
other cases between 1929 and 1941 the FRC applied this 
same principle. E.g., Chicago Federation of Labor v. 
Federal Radio Commission, 3 F.R.C. Ann. Rep. 36, aff’d, 
59 App. D. C. 333, 41 F. 2d 422 (D. C. Cir. 1930) ; KFKB 
Broadcasting Ass’n. v. Federal Radio Commission, 60 
App. D. ©. 79, 47 F. 2d 670 (D. C. Cir. 1931); Trinity 


* See S. Rep. No. 772, 69th Cong., 1st Sess. 4 (1926). 
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Methodist Church, South v. Federal Radio Commission, 61 
App. D. C. 311, 62 F. 2d 850 (D. C. Cir. 1932), cert. denied, 
288 U.S. 599 (1933). The reach of the FRC’s policy during 
this period was apparently no further than to deny a license 
to an applicant whose intention was to use the facilities as 
a mouthpiece for a single group or point of view. 

In 1933 the 72nd Congress adopted a bill (H. R. 7716) 
which would have amended Section 18 to extend the ‘‘equal 
opportunities’? requirement to situations where a broad- 
casting station was used ‘‘in support of or in opposition 
to any candidate for public office, or in the presentation of 
views on a public question to be voted upon at any election, 
or by a government agency ...’’ Emphasis added. The 
report of the House conferees stated: ‘‘This amendment 
broadens section 18 . . . [it is] designed to insure equality 
of treatment to candidates for public office, those speaking 
in support of or in opposition to any candidate for public 
office, or in the presentation of views on public questions.”’ 
H. R. Rep. No. 2106, 72d Cong., 2d Sess. 6 (1933). The bill, 
however, was pocket-vetoed by President Hoover and never 
became law. 

In the following Congress, which enacted the Communi- 
cations Act of 1934, the Senate Committee reported a bill 
containing a proposed Section 315 identical to the proposed 
amendment to Section 18 included in H. R. 7716, discussed 
above. S. Rep. No. 781, 73d Cong., 2d Sess. 8 (1934). 
Although this bill was adopted by the Senate, the House 
refused, in conference, to accede to the Senate provision, 
and Section 315 was enacted in language identical to Section 
18 of the 1927 Act. See H. R. Rep. No. 1918, 73d Cong., 
2d Sess. (1934). Between 1937 and 1941 other bills pro- 
posing broader requirements that different viewpoints be 
broadeast were considered by Congress, but not adopted.® 

* See H. R. 3039, 75th Cong., Ist Sess. (1937) (broadcasters to 
set aside regular and definite periods for uncensored discussions of 
public questions and to afford at least one exponent of each opposing 
viewpoint equivalent facilities); S. 635, 76th Cong., Ist Sess. 
(1939) (similar to H. R. 3039) ; S. 1333 and H. R. 3595, 80th Cong., 


Ist Sess. (1947) (equal opportunities required for the presenta- 
tion of different views whenever one viewpoint has been presented). 
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Despite the refusal of Congress to broaden the statutory 
requirements with respect to ‘‘equality’’ or ‘‘fairness’’ the 
FCC, successor to the FRC, went far beyond its ruling in 
the Great Lakes case, and its policy for the decade following 
that decision, when it ruled in Mayflower Broadcasting Cor- 
poration, 8 F. C. C. 333 (1941), that a licensee could not be 
an advocate. Although the Commission actually held that 
since the applicant had agreed to cease broadcasting edi- 
torials it would be appropriate to renew its license, the 
Mayflower decision was taken as a blanket prohibition of 
editorializing by licensees. 

Hight years later, in 1949, after public hearings on the 
question of editorializing by licensees, the FCC reversed the 
policy enunciated in the Mayflower case and, in its Report 
rN THE Marrer or Eprrortacizine By Broapcast LicEnszEs, 
13 F. C. ©. 1246, 25 R. R. 1901 (1949) (hereinafter ‘‘Reporr 
on Eprrortanizine’’), it specifically endorsed editorializing 
by station licensees. In doing so the Commission set out 
generally its views with respect to broadcasting on con- 
troversial issues. These views, with their later develop- 
ments, have since been collectively referred to as the ‘‘fair- 
ness doctrine.’? Among other things, the Commission em- 
phasized that radio can only be effectively maintained as a 
medium of free speech if the licensee exercises his dis- 
cretion so as to afford ‘‘a reasonable opportunity for the 
presentation of all responsible positions on matters of 
sufficient importance to be afforded radio time’’ and that 
the licensee must play a ‘‘conscious and positive role in 
bringing about balanced presentation of the opposing view- 
points.”? 13 F. C. C. 1250-51 (1949). (Emphasis added.) 
The Commission also abjured the imposition of ‘‘rigid 
requirements’? because they would ‘‘seriously limit the 
ability of licensees to serve the public interest.’’ 13 F. C. C. 
at 1250. 

The Commission was also careful to point out in its 
report that its ‘‘actual consideration’’ of the adequacy of 
a licensee’s service had ‘‘always been limited to a determi- 
nation as to whether the licensee’s programming. taken as 
a whole, demonstrates that the licensee is aware of his 
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listening public and is willing and able to make honest and 
reasonable effort to live up to such obligations.”’ 13 
F. C. GC. at 1255. Thus the licensee’s action in carrying 
or refusing to carry particular programs ‘‘is of relevance 
only as the station’s actions with respect to such programs 
fits into its overall pattern of broadcast service... .” 
13 F. C. C. at 1255. 

In 1959 the FCC’s decision in CBS, Inc. (Lar Daly case), 
18 R. R. 701 (1959), that the appearance of a candidate in 
the course of a newscast was a ‘‘use’’ of a broadcasting 
station within the meaning of Section 315(a) of the Com- 
munications Act, prompted Congress to amend Section 
315(a) by adding a sentence exempting from the ‘equal 
opportunities’? requirement appearances of candidates on 
‘<bona fide newscasts,’ ‘‘bona fide news interviews,”’ ‘bona 
fide news documentaries,’’ and ‘‘on-the-spot coverage of 
bona fide news events.’? The amendment added a second 
sentence which reads: 


‘‘Nothing in the foregoing sentence shall be construed 


as relieving broadcasters, in connection with the pre- 
sentation of newscasts, news interviews, news docu- 
mentaries, and on-the-spot coverage of news events, 
from the obligation imposed upon them under this 
chapter to operate in the public interest and to afford 
reasonable opportunity for the discussion of con- 
flicting views on issues of public importance.’’ 47 
U. S. C. §315(a) (1964). 


Although the FCC has since maintained that this was a 
ratification of the ‘‘fairness doctrine’’ by Congress, subse- 
quent legislation from time to time considered by Congress 
which would have explicitly broadened the equal time re- 
quirement beyond the bounds prescribed by Section 315 (a) 
was never adopted.® 

*H. R. 7612, 88th Cong., Ist Sess. (1963) (opportunity for 
response required when an individual subjected to ridicule by a 
candidate utilizing equal time pursuant to Section 315) ; H. R. 7072, 
88th Cong., Ist Sess. (1963) (equal time to be offered opponent 
when station editorializes favoring one candidate or opposing his 
opponent). 
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It was not until the issuance of a Public Notice dated 
July 26, 1963, FCC 63-734, 25 R. R. 1899 (1963), that 
the Commission began to shift its emphasis from the con- 
sideration of fairness in the context of the station’s overall 
programming for renewal purposes to the imposition of 
program-by-program requirements with respect to the 
licensee’s programming on controversial issues.* 

The 1963 Public Notice attempted to formalize the Com- 
mission’s policy in three areas. The first two requirements 
related, respectively, to the allowance of reply time to per- 
sonal attacks and the allowance of reply time to editorials 
supporting or opposing candidates. The third requirement 
was as follows: 


‘¢(¢) When a licensee permits the use of his 
facilities for the presentation of views regarding an 
issue of current importance such as racial segrega- 
tion, integration, or discrimination, or any other issue 
of public importance, he must offer spokesmen for all 
responsible groups within the community similar 
opportunities for the expression of the viewpoints of 
their respective groups. In particular, the views of 
the leaders of the Negro and other community groups 
as to the issue of racial segregation, integration, or 
discrimination, and of the leaders of appropriate 
groups in the community as to other issues of public 
importance, must obviously be considered and re- 
flected, in order to insure that fairness is achieved 
with respect to programming dealing with such con- 
troversial issues.”’ 


The issuance of this Public Notice was followed in 1964 
by the FCC’s issuance of the so-called ‘‘Fairness Primer.”’ 
Public Notice of July 1, 1964, Applicability of the Fairness 
Doctrine in the Handling of Controversial Issues of Public 
Importance, 29 Fed. Reg. 10415, 2 R.R. 2d 1901 (1964). In 
the ‘‘Primer’’ the FCC reiterated the requirements of the 
1949 Rerort on Eprrorratizrne and summarized the rulings 


* The requirements of the 1963 Public Notice were anticipated, 
in part, by several cases acted on by the Commission in 1962. 
Clayton W. Mapoles, 23 R. R. 586 (1962); Billings Broadcasting 
Co., 23 R. R. 951 (1962) ; Times-Mirror Broadcasting Co., 24 R. R. 
404 (1962). 
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in the matters on which it had acted since 1949 relating in 
some way to the ‘‘fairness doctrine.’’ 

The FCC in its letter to John H. Morris, 1 F.C.C. 2d at 
1587 (1965), further amplified its policy by ruling that the 
subject of a ‘“‘personal attack’’ on a program involving a 
controversial issue of public importance must be given free 
time to respond to that attack. 

By its Notice of Proposed Rule Making (FCC 66-291) 
issued on April 6, 1966 (31 Fed. Reg. 5710) the Commission 
sought to formalize and facilitate the program-by-program 
application of the ‘‘personal attack’’ and ‘“‘political edi- 
torializing’’ aspects of the ‘‘fairness doctrine.’’ In adopting 
the rule in 1967, the Commission noted that one of its prin- 
cipal purposes was to put the Commission ‘‘in a position to 
impose appropriate forfeitures (section 503(b) of the Act) 
in cases of clear violations by licensees which would not 
warrant designating their applications for hearing at re- 
newal time or instituting revocation proceedings but on the 
other hand do warrant more than a mere letter of repri- 
mand.’’ 32 Fed. Reg. 10303. 

This Court upheld the Commission’s ruling with respect 
to application of the ‘‘fairness doctrine’’ to a personal 
attack in Red Lion Broadcasting Co. v. FCC, App. 
D.C. , 381 F. 2d 908 (D. C. Cir. 1967). Certiorari has 
been granted by the Supreme Court in that case. The “‘fair- 
ness doctrine”’ rules relating to ‘‘personal attacks’? and 
‘‘nolitical editorializing’’ adopted by the Commission in 
1967 pursuant to its Notice of Proposed Rule Making dated 
April 6, 1966, 31 Fed. Reg. 5710 are presently being attacked 
on constitutional grounds by broadcasters in the Court of 
Appeals for the Seventh Circuit. Radio Television News Di- 
rectors Association (RTNDA), et al. v. FCC. The Supreme 
Court recently ruled that it would postpone argument in the 
Red Lion case until a decision by the Court of Appeals for 
the Seventh Circuit in the RTNDA case and action by the 
Supreme Court on any petition for certiorari from that 
decision. Order of January 29, 1968. 

In spite of the fact that the ‘‘fairness doctrine”’ was 
being attacked as unconstitutional in the Courts of Appeals 
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and the Supreme Court, on September 8, 1967 the Com- 
mission adopted the Memorandum Opinion ruling here 
under attack that the ‘‘fairness doctrine’’ applies to cig- 
arette advertising, regardless of the content of that adver- 
tising, and that it requires that a response to such adver- 
tising be provided on a weekly basis. 


Statutes Involved. 


Set out in the Appendix hereto are the provisions of 
Section 315(a) of the Communications Act of 1934, 48 
Stat. 1088, as amended, 73 Stat. 557 (1959), 47 U. S. C. 
§315(a), and the provisions of the Federal Cigarette Label- 
ing and Advertising Act of 1965, 79 Stat. 282 (1965), 15 
U.S. C. §§1331-39. 


Statement of Points. 


The Commission’s Memorandum Opinion and Order of 
September 8, 1967 and ruling of June 2, 1967 should be set 
aside for the following reasons: 


1. The Commission acted in an area which Congress 
had preempted by enactment of the Federal Cigarette 
Labeling and Advertising Act of 1965; 


2. The action taken by the Commission is arbitrary 
and capricious and an abuse of discretion; 


3. There is no statutory basis in the Communications 
Act of 1934 or any amendment to it, for the Commission’s 
ruling; and 


4. The application of the ‘‘fairness doctrine’’ in this 
case infringes upon the First Amendment’s guarantee of a 
free press. 
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Summary of Argument. 


1. The Commission’s ruling is in direct conflict with the 
requirements of the Federal Cigarette Labeling and Adver- 
tising Act of 1965, 79 Stat. 282 (hereinafter sometimes 
referred to as ‘‘Cigarette Act’’ or ‘‘Act’’). In that Act, 
Congress adopted a comprehensive program with respect 
to the relationship between smoking and health and the 
steps to be taken to advise the public concerning that prob- 
lem. By sections 5 and 10 of the Cigarette Act, Congress 
specifically prohibited the adoption, prior to July 1, 1969, 
of any additional regulation of cigarette advertising. It 
was the conscious and explicit judgment of Congress, in the 
light of the competing considerations before it, and in view 
of the conflicting data submitted to it, that there be a mora- 
torium on further regulatory action until it had had an 
opportunity to assess the effect of the new labeling require- 
ment imposed by the Cigarette Act, the self regulatory 
codes already in existence, and the educational campaigns 
under way. The action of the FCC, based on no investiga- 


tion of its own and on no data not available to Congress 
before adoption of the Cigarette Act, is a violation of the 
moratorium imposed by Congress and an impermissible 
infringement upon and interference with the comprehensive 
regulatory scheme which Congress enacted. 


2. The action taken by the Commission is, in any event, 
arbitrary and capricious. It was arbitrary for the Com- 
mission to conclude that cigarette advertisements, whatever 
their content, constitute an expression of views on the ques- 
tion whether cigarette smoking is harmful to health. More- 
over, the Commission has arbitrarily deviated from prior 
statements of its policy in substituting its own judgment 
for that of its licensees as to whether such advertisements 
constitute an expression of views on a controversial issue. 
Finally, the Commission’s action is arbitrary in that it is 
expressly limited by the Commission to cigarette adver- 
tising. Where no health issue is in fact discussed, cigarette 
advertising is no more controversial than advertising for 
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any other products whose use might collaterally involve 
health or safety issues. 


3. There is no statutory basis in the Communications 
Act of 1934, or any amendment to it, for the Commission’s 
ruling. The authority given the Commission to consider 
the ‘‘public interest, convenience and necessity’’ in issuing 
licenses does not carry with it an authorization to engage in 
the censorship implicit in rulings or policies which suppress 
or compel the expression by broadcasters of particular 
views. The power to regulate the exercise of rights pro- 
tected by the First Amendment may not be inferred from 
vague authorization of this sort. Moreover, such action is 
plainly contrary to the requirements of Section 326 of the 
Communications Act forbidding the Commission to engage 
in censorship. 


4. The fairness doctrine in its specific application in 
this case, infringes upon the First Amendment’s guarantee 
of a free press. Broadcasting is an important part of the 
press which is protected by the First Amendment since it 
constitutes a major source of news and information for the 
public. 

The Commission’s policies impair free expression by 
broadcasters both by discouraging the broadcasting of 
material which might give rise to an obligation to permit 
response and by compelling broadcasters to carry partic- 
ular programming. By the application of its vague policies 
in this area the Commission is able to exercise a powerful 
influence over the content of what is broadcast on controver- 
sial questions. Governmental compulsion of the expression 
of views is as offensive to the First Amendment as is govern- 
mental suppression of views. In either case the independ- 
ence of the press is threatened and a capacity is created in 
the Government to regulate what the public will be told. 
It is this threat that the First Amendment was designed to 
meet. 
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ARGUMENT. 
I. 


By Enacting the Federal Cigarette Labeling and Ad- 
vertising Act of 1965 Congress Preempted the Field 
so that the FCC May Not Require Stations Carrying 
Cigarette Advertisements to Provide Time for Re- 
buttal. 


Tn its letter dated June 2, 1967 to WCBS-TV New York, 
the FCC ruled that a station which carries cigarette adver- 
tisements has the duty of ‘‘informing its audience of the 
other side of this controversial issue of public importance— 
that however enjoyable, such smoking may be a hazard to 
the smoker’s health.’? In the Memorandum Opinion and 
Order reaffirming the ruling, the Commission recognized 
that the Federal Cigarette Labeling and Advertising Act 
of 1965, 79 Stat. 282, has preempted all ‘‘Federal, State 
and Local activity to compel health warnings in cigarette 
advertising’’ but interpreted such preemption to preclude 
it only from requiring statements to be made in the text 
of cigarette advertisements or adjacent thereto. 9 F. C. C. 
2d at 929. In the Commission’s view, its regulatory power 
remains otherwise intact, except that it may not take 
drastic steps which will completely eliminate or substan- 
tially curtail cigarette advertising. According to the Com- 
mission, requiring ‘‘equal time’’ for the anti-smoking pres- 
entations would be such a drastic step and is, therefore, 
not permissible, but requiring a “‘significant amount of 
time’’ for the other viewpoint on a regular basis imple- 
ments the smoking education campaign promoted by Con- 
gress and is consistent with Congressional intent. 

It is the position of intervenors that Congress intended 
to and did establish a comprehensive Federal program deal- 
ing with the problem of smoking and health as it relates to 
cigarette advertising and that, for the limited period of 
three years, Federal agencies such as the FCC may not go 
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beyond the limits marked out by Congress in restricting or 
regulating cigarette advertising because of the health haz- 
ards of smoking. When Congress has preempted a field, as 
is the case here, Federal agencies not given any implement- 
ing authority by Congress have no power to take additional 
measures even if in their opinion such measures merely 
supplement the Congressional scheme. Where there is 
comprehensive legislation, such as Congress enacted in con- 
nection with the issue of cigarettes and health, purposeful 
omission is as significant as commission and the vacuum 
intentionally left by Congress may not be filled by others no 
matter how well-meaning they may be. Moreover, the 
FCC’s action is not only inconsistent with the intent im- 
plicit in the comprehensiveness of the Congressional scheme 
but it also contravenes the statute’s explicit language. 


(A) The Cigarette Labeling and Advertising Act of 1965 was 
Conceived as a Comprehensive Federal Program and the 
FCC May Not Interfere in this Field 


Section 2 of the Act entitled ‘‘Congressional Declaration 
of Policy and Purpose’’ states that: 


“‘Tt is the policy of the Congress, and the purpose 
of this chapter, to establish a comprehensive Federal 
program to deal with cigarette labeling and advertis- 
ing with respect to any relationship between smoking 
and health * * *.’? Emphasis added. 


This language leaves no doubt that Congress intended 
to enact comprehensive legislation with respect to the rela- 
tionship between smoking and health. The legislative his- 
tory of the Act clearly shows that Congress studied all of 
the many facets of the relationship and took all remedial 
action it considered necessary and proper at this time. 

After the publication in January, 1964 of the Surgeon 
General’s Advisory Committee Report on the health 
hazards of smoking, the House Commerce Committee con- 
ducted hearings from June 23, 1964 through July 1, 1964 
concerning possible action by Congress in this field. Since 
the second session of the 88th Congress was coming to a 
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close, time did not permit further hearings and the con- 
sideration of appropriate legislation. 

Both the House and the Senate Commerce Committees 
conducted extensive hearings in the first session of the 89th 
Congress in connection with the bills which led to the adop- 
tion of the Cigarette Act of 1965. The transcript of the 
Senate Commerce Committee hearings between March 22 
and April 2, 1965 is more than 1,500 pages long and includes 
detailed conflicting testimony by experts and other inter- 
ested persons on the health hazards of smoking and on what 
remedial action, if any, is needed to make whatever hazards 
exist known to the public.* Cigarette promotion in the 
mass media was discussed in the hearings and the existing 
controls, such as the Cigarette Advertising Code and the 
FTC power over deceptive or misleading advertisements, 
were evaluated during these hearings. An examination of 
the testimony adduced makes evident the complexity of the 
economic, social, and medical factors involved, and the 
necessity for caution in imposing drastic and ill-considered 
regulatory requirements. 

S. 547, introduced by Senator Neuberger, contemplated 
the regulation of cigarette advertising in a major way. 
Section 5(a) empowered the FTC ‘‘to establish such 
standards and requirements for the . . . advertising of 
cigarettes ...as it may deem necessary to protect the public 
health’. Section 5(c)(1) made it mandatory that each 
cigarette advertisement contain the following warning: 
‘¢Cantion—Habitual Cigarette Smoking Is Injurious to 
Health’’ and Section 5(c) (2) banned advertising tending to 
make smoking attractive to children. Thus, the Neuberger 
bill in substance followed the proposed FTC approach which 
would have required a health warning in cigarette adver- 


*The broad scope of the inquiry was reflected in the opening 
words of Senator Magnuson, Chairman of the Committee: 

“<The committee opens hearings this morning on a ques- 
tion which is of great concern to many miliions of Ameri- 
cans: What must be done to assure that all Americans are 
adequately informed of the hazards of smoking.’’ Hearings 
Before the Senate Committee on Commerce on S. 559 and 
S. 547, 89th Congress, First Session, Part I (1965) at 1 
(hereinafter Senate Hearings). 
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tisements. Such a health warning requirement, policed and 
supplemented by the FTC, was conceived of as a complete 
solution to the cigarette advertising problem. 

The FCC itself acted in clear recognition of the compre- 
hensive nature of the FTC program, as later incorporated 
in the Neuberger bill, and it is obvious that it considered 
such a program satisfactory. In its comments on S. 559 
and S. 547 the FCC reiterated its previously formulated 
policy that it favored: 


‘<* * * across-the-board treatment of the matter of 
regulating cigarette advertising and that since the 
FTC had undertaken a comprehensive remedial regu- 
latory plan, the F.C.C. had not held proceedings or 
undertaken studies to evaluate the various factors 
and considerations in this area.’’ 9 F'.C.C. 2d at 936. 


Congress proceeded to enact for a three year trial period 
a comprehensive program on the subject of the relationship 
of smoking and health. That the program enacted was less 
restrictive than the one proposed by the FTC, or than the 


scheme which the FCC might now favor, does not alter the 
Congressional intent to make the legislation which it adopted 
a comprehensive scheme for dealing with this problem. 

While the FCC does not directly dispute the compre- 
hensiveness of the Congressional program, it attempts to 
justify its own action as a means of implementing the 
educational aspects of the program and of effectuating what 
it believes to be the intent of Congress. This reasoning is 
unsound. 

In Campbell v. Hussey, 368 U.S. 297 (1961), the Court 
was called upon to determine the extent to which the Fed- 
eral Tobacco Inspection Act, which provided uniform 
standards of classification and inspection of tobacco, had 
preempted the field. A Georgia statute which had imposed 
certain additional methods of tobacco classification, was 
challenged as unconstitutional on the ground that it fell 
within the preempted field. In upholding the challenge, 
the Court did not agree with Georgia that the statute could 
be saved as merely implementing the federal scheme: 
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‘We have then a case where the federal law excludes 
local regulation, even though the latter does no more 
than supplement the former. Under the definition 
of types or grades of tobacco and the labeling which 
the Federal Government has adopted, cormplemen- 
tary state regulation is as fatal as state regulations 
which conflict with the federal scheme’’. At 301-302. 


It is interesting to note that Justice Black, in his dissent, 
argued in vain that since the Federal Act had as its basic 
purpose to assure the availability of as much information 
as possible, the Georgia law should be upheld as designed 
to effectuate the same purpose and as being in complete 
harmony with the Act. To the same effect are Rice v. Santa 
Fe Elevator Corp., 331 U.S. 218 (1947) and Missouri Pacific 
v. Porter, 273 U. S. 341 (1927). 

In the words of Justice Holmes, in Charleston & West- 
ern Carolina R. R. Co. v. Varnville Furniture Co., 237 U.S. 
597, 604 (1915) : 


‘When Congress has taken the particular subject- 
matter in hand coincidence is as ineffective as opposi- 
tion, and a state law is not to be declared a help 
because it attempts to go further than Congress has 
seen fit to go.’’ 


While these cases involve state statutes, they are equally 
applicable to a Federal agency which seeks to act in an area 
already occupied by a comprehensive Congressional pro- 
gram in which it is given no part to play. 

Consequently, the FCC position that it is merely imple- 
menting the Cigarette Act or is effectuating its purpose and, 
therefore, has not entered the preempted field is unsound. 
The Cigarette Act has left no room for other Federal 
agency regulation in the same field. 


(B) The FCC Ruling Is in Conflict With the Intent of Con- 
gress as Reflected in the Specific Language of the Act and 
its Legislative History 


The manifest intent of Congress to maintain the regu- 
latory status quo, supplemented only by the specific labeling 
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requirement of the Cigarette Act, is made explicit by the 
specific language of Section 5. 

Under the general heading of ‘‘Preemption’’, Section 
5 provides, inter alia, that: 


‘‘(b) No statement relating to smoking and health 
shall be required in the advertising of any cigarettes, 
the packages of which are labeled in conformity with 
the provisions of this Act.”’ 


Subsection (b) did not originally appear in S. 559 nor in 
S. 547. It was added by the Senate Commerce Committee 
under circumstances clearly showing an intent to give to 
the existing voluntary controls, the educational campaigns 
of the Department of Health, Education and Welfare and 
the labeling requirement a fair chance to prove their effec- 
tiveness before deciding what new legislation might be 
necessary. In the words of the report of the Committee: 


‘‘Considering the combined impact of voluntary 
limitations on advertising under the Cigarette Ad- 
vertising Code, the extensive smoking education 
campaigns now underway, and the compulsory warn- 
ing on the package which will be required under 
the provisions of this bill, it was the committee’s 
unanimous judgment that no warning in cigarette 
advertising should be required pending the showing 
that these vigorous, but less drastic, steps have not 
adequately alerted the public to the potential hazard 
from smoking.’’ S. Rep. No. 195, 89th Cong., 1st Sess. 
at 5 (1965). 


While Congress was particularly aware of the proposed 
FTC rules requiring health warnings to be included in the 
text of cigarette advertisements and wanted to supersede 
them, this was not the sole reason for the intended preemp- 
tion. The Senate Commerce Committee in fact rejected a 
recommendation by Senator Neuberger to make 5(b) appli- 
eable only to the FTC and thus leave the way open for other 
authorities to reguiate cigarette advertising because of the 
health hazard. S. Rep. No. 195, 89th Cong., 1st Sess. at 32 
(1965). Representative Moss opposed the inclusion of the 
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preemption language in the Cigarette Act on the theory 
that it would unduly insulate the cigarette industry from 
regulation. H. R. Rep. No. 449, 89th Cong., 1st Sess., at 7-8 
(1965). Congress, however, rejected these views and 
adopted a broad preemption designed to allow time to assess 
the effects of the programs which it specifically authorized. 

It is of particular significance that the Senate Commerce 
Committee, which had jurisdiction over the cigarette legis- 
lation and is also the Senate Committee most directly con- 
cerned with FCC matters, was operating on the assumption 
that the opponents of smoking could present their views on 
radio and television on the public service time voluntarily 
made available by the station but that the stations were 
not obligated to offer such time to them: 


[Senator Magnuson] ‘‘What I am thinking about 
is, do you have, say, radio and television stations 
have a certain amount of public service time. Do 
you utilize that at all or would you plan to? 

[Surgeon General] ‘‘I do not believe that we 
have utilized this and I know of no specific plans to 
do this. 

[Senator Magnuson] ‘‘Of course it will be up to 
the individual licensees to take it or not take it. 

[Surgeon General] ‘‘That is right, sir. I think 
you must appreciate, Mr. Chairman, that there are 
quite a few other organizations who are vitally con- 
cerned about this problem and will be testifying 
before your committee that may very well propose 
this and, as a matter of fact, it is conceivable that 
the Interagency Council could wish to sponsor such 
public service advertising. 

[Senator Magnuson] ‘‘Of course, when you issue 
a report that has some news value, they give it full 
coverage, as they did this report, in many, many 
ways.’’ Senate Hearings at 40-41. 


The FCC attempts to avoid the preemption which 
Congress clearly intended, by its tenuous distinction between 
statements ‘‘im the advertising’’ of cigarettes and state- 
ments ‘‘because of the advertising’’ of cigarettes. This 
distinction is little more than an exercise in semantics. 
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Not only does it disregard the comprehensive nature of the 
program adopted by the Cigarette Act and the wait-and-see 
intent of Congress, but it rests on an arbitrary interpreta- 
tion of the word ‘‘advertising’’ in Section 5(b) to mean 
‘advertisements’? while ignoring the general import lan- 
guage in Section 10 of the Act which refers to the ‘‘termina- 
tion of the provisions which affect the regulation of adver- 
tising’’ on July 1, 1969. (Emphasis added.) 

Furthermore, the restrictive interpretation of Section 
5(b) cannot easily be reconciled with the concession by the 
FCC that Congress has precluded until July 1, 1969 all 
action to ban or substantially curtail cigarette advertising. 
According to the FCC, applying the ‘‘fairness doctrine”’ to 
require ‘‘equal time’’ for anti-smoking statements would 
result in substantial curtailment of cigarette advertise- 
ments and is preempted, whereas requiring ‘‘significant 
time’’ is not preempted. The narrow path then left open 
to the FCC, according to its own analysis, is ‘‘insubstan- 
tial’? or ‘“‘mild’’ action which is taken by reason of, but 
does not affect the text of, cigarette advertisements. It is 
very doubtful that Congress would have intended the scope 
of its preemption to depend on whether the action taken 
was ‘drastic’? and ‘‘substantial’’? or ‘‘mild’’ and ‘‘in- 
substantial’’, as determined by the agency taking the action. 

The FCO’s failure to appreciate and give effect to the 
preemption which Congress clearly intended is traceable in 
part to a misconception of the Congressional purpose in 
adopting the Cigarette Act. It is plain that Congress did 
not adopt that Act as an anti-smoking statute, but rather 
as a compromise interim measure balancing the competing 
considerations presented to it and drafted in the light of 
the limited and conflicting information available to it at 
that time. 

The Neuberger bill, S. 547, would have included a find- 
ing of fact in the following language: 


‘‘Section 2. The Congress hereby finds and declares 
that the unrestricted promotion and advertising of 
cigarettes in interstate commerce, in the light of the 
conclusive evidence that cigarette smoking is injuri- 
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ous to health, constitutes a grave threat to the public 
welfare.’’ 


This Section was purposefully omitted in the Act as finally 
adopted. Instead, Section 2(2) of the Act included a spe- 
cific recognition of the necessity to protect ‘‘commerce and 
the national economy ... to the maximum extent consistent’’ 
with the declared policy of Congress to establish a compre- 
hensive federal program, and to avoid ‘‘diverse nonuni- 
form, and confusing cigarette labeling and advertising 
regulations with respect to any relationship between smok- 
ing and health.’’ 
The FCC admits that: 


‘¢_.. Congress in enacting the Cigarette Labeling Act 
was concerned about possible economic impact on 
the tobacco and broadcasting industries, as well as 
the potential hazard to the public. * * * 

‘<The compromise evolved by Congress was to 
require a health warning in labeling but not in ad- 
vertising, for an interim period pending a further 
Congressional determination as to whether extensive 


smoking education campaigns and industry self- 
discipline would render such a drastic step unnec- 
essary.”? 9 F.C.C. 2d at 931. 


Congress deliberately declared a three-year moratorium 
on new weapons against cigarette advertising for two rea- 
sons: First, in view of the conflicting evidence as to the 
nature and extent of the relationship between smoking and 
health, Congress decided to wait until further research and 
study was conducted in this field. For this purpose, Section 
5(d)(1) of the Cigarette Act specifically directed the 
Secretary of Health, Education and Welfare (hereinafter 
‘““CHEW’’) to transmit within eighteen months (and an- 
nually thereafter) a report to Congress concerning current 
information on the health consequences of smoking. Sec- 
ond, Congress wanted to evaluate the effectiveness of 
the existing controls and the newly-adopted compulsory 
warning on the package, before deciding on new legislation. 
Tn this connection, the FTC was required by Section 5(d) (2) 
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of the Cigarette Act, to transmit within eighteen months 
(and annually thereafter), a report to Congress concerning 
the effectiveness of cigarette labeling, and current prac- 
tices and methods of cigarette advertising and promotion. 

The controls and regulations in existence during the 
moratorium period, the impact of which Congress wished 
to weigh and evaluate, are by no means inconsiderable. In 
addition to the new labeling requirement, the Cigarette 
Advertising Code imposes important restrictions. That 
Code, which is enforced by an independent Administrator, 
mandates, in effect, that no representations with respect to 
health be made in cigarette advertising (Section 2). Fur- 
ther, the Code restricts considerably any implications of 
health, distinction, suecess or attraction resulting from 
smoking and specifically prohibits depicting athletes as 
smokers (see, e.g., Section 1, subparagraphs (d), (f), (h), 
(i) and (j)). In addition, there are many provisions in the 
Code insuring that cigarette advertising will not be pre- 
sented in a manner appealing to the young. 

The FTC retains, under Section 5(c) of the Cigarette 
Act, its authority to take action against unfair or deceptive 
practices in the advertising of cigarettes. Not only is the 
FTC position such that it is not to be doubted that any 
health representation, however implicit, in cigarette adver- 
tising would be attacked by the FTC, but the Senate Com- 
merce Committee has plainly stated in its Report that: 


‘<The committee firmly believes that the Federal 
Trade Commission should regard as an unfair or 
deceptive act or practice within the meaning of sec- 
tion 5 of the Federal Trade Commission Act any 
advertising which tends to negate the warning which 
must be placed on the package in accordance with 
tne an S. Rep. No. 195, 89th Cong., 1st Sess. at 6 

1965). 


Both the HEW and the FTC initial reports presented to 
Congress in the summer of 1967 recommended that a health 
warning be required in cigarette advertisements. Certain 
Congressmen have introduced bills adopting the same ap- 


24 


proach.* The Senate Commerce Committee commenced a 
new round of extensive hearings, and witnesses testified on 
the question of the relationship between smoking and health 
and what remedial action, if any, is required. 

The FCC should not be permitted to anticipate Con- 
gressional action. If Congress eventually adopts the pro- 
posed or similar bills to require health warnings in cigarette 
advertisements, the contested ruling of the FCC would lose 
all significance. If the bills are rejected this would mean 
that Congress finds that no new measures against cigarette 
advertising should be taken by reason of the health issue. 
In either case, the FCC ruling would most likely fall within 
a new field of Congressional preemption. 

The FCC does not contend that cigarette advertisements 
have been representing anything more than that smoking 
is attractive and enjoyable. Nor does it contend that, since 
the adoption of the Cigarette Act, cigarette advertisements 
have become more aggressive or more effective than before. 
Rather, on the basis of essentially the same data that was 
available to Congress at the time of the hearings, and with- 
out any investigation or study of its own, the FCC has 
chosen to act where Congress wanted no action; it has con- 
cluded that existing controls are inadequate when Congress 
wanted to allow them a three-year trial period; and it has 
dealt a blow to cigarette advertising when Congress was 
mindful of the effect on commerce and the national economy 
that any substantial interference could have. 

Smoking may be a health hazard. Cigarette advertising 
may present smoking as a pleasurable activity. But this 
does not automatically establish authority in an administra- 
tive agency, such as the FCC, to take remedial action. As 


*For example, Senator Robert Kennedy has introduced two 
bills on the subject: (a) $.2394 which would reauire a health 
warning in cigarette advertisements, subject to FTC regulation, 
and (b) §.2395 which would authorize the FCC to determine the 
time periods and type of programs within those periods on which 
cigarette advertising could be broadcast and the overall volume of 
cigarette advertisements. 
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FCC Commissioner Loevinger stated in his concurring 
opinion: 
‘<_. a burning conviction of good to be achieved or 
harm to be avoided neither establishes jurisdiction in 


a regulatory agency nor provides a sound legal guide 
to action.’’ 9 F'.C.C. 2d at 953. 


II. 


The FCC’s Application of the Fairness Doctrine to Cig- 
arette Advertising Is Arbitrary and Capricious 
and An Abuse of Discretion. 


(A) Cigarette Advertising Does Not Raise a Controversial 
Issue of Public Importance 


The most obvious defect in the FCC’s extension of the 
<¢fairness doctrine’’ to cigarette advertising is the fact that 
the advertising itself does not embody anything which 
raises a controversial issue of public importance. 

No cigarette advertising makes any claim with respect 
to health. Such claims are forbidden by the manufacturers’ 
own advertising code and the FTC Cigarette Advertising 
Guides. Congress has suggested that it would be a decep- 
tive and unfair trade practice for the advertiser to state 
that cigarettes were healthful or harmless." Instead the 
advertising, to the extent that it contains any reference to 
the qualities and characteristics of cigarettes, refers to 
taste, coolness, enjoyment and other qualities that might 
distinguish one cigarette from another. For example, the 
latest current jingle states that a ‘‘101’’ is ‘‘a silly milli- 
meter longer’’ than its competition, and the entire text of 
another widely used commercial, which was one of the three 


*<<The committee firmly believes that the Federal Trade Com- 
mission should regard as an unfair or deceptive act or practice 
within the meaning of section 5 of the Federal Trade Commission 
Act any advertising which affirmatively represents that smoking 
promotes good health or which affirmatively represents that smoking 
is not a hazard to health.’”’? H.R. Rep. No. 449, 89th Cong. Ist Sess. 
at 5 (1965). 
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complained of in this case, is as follows: ‘‘Come to where 
the flavor is—Come to Marlboro Country.”’ (R. 416) 

What physiological effect smoking has and to what ex- 
tent it is harmful to health is undoubtedly controversial and 
of interest to the public. That issue is not, however, raised 
by the advertisements in question. Indeed, since the Com- 
mission first made its ruling without even having before 
it the text of the commercials which triggered the com- 
plaint, it apparently takes the view that there is nothing 
which a tobacco manufacturer might say in attempting 
to sell cigarettes which would not raise the controversial 
issue which it found here. 

The only issue raised by a claim that a particular ciga- 
rette is more enjoyable than others is the question whether 
it actually is more enjoyable. This is not a controversial 
issue of public importance as to which the expression of 
competing views should be compelled.* It is unreasonable 
to hold, as the Commission did, that the other side of the 
issue whether a particular cigarette is enjoyable is the 
question whether smoking is harmful to health. By so 
holding the Commission compels broadcasters to give time 
to one side of the health issue where the other side has not 
been expressed by cigarette advertisers, and probably can- 
not be. It is evident that the Commission’s ruling repre- 
sents, not a logical consequence of the ‘‘fairness doctrine’’, 
but the use of that doctrine as a device to compel the ex- 
pression of views which the Commission thinks should be 
heard. 

The arbitrariness of the FCC’s ruling in this case is 
highlighted by a comparison with its decision in Mrs. 
Madalyn Murray, 5 R.R. 2d 263 (1965), where it specifically 
refused to find a controversial issue of public importance in 


*The FTC Cigarette Advertising Guides, CCH Trade Reg. 
Rep. 97894 (FTC Release, Sept. 22, 1955), expressly permit rep- 
resentations, claims and illustrations of ‘‘enjoyment”’ of cigarettes. 
They state: 


‘(a) Nothing contained in these guides is intended to 
prohibit the use of any representation, claim or illustration 
relating solely to taste, flavor, aroma, or enjoyment.’’ Em- 
phasis added. 
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religious broadcasts and held that the ‘‘fairness doctrine’’ 
was not applicable to them. In that case, the Commission 
was asked by a representative of ‘‘freethought,’’ which was 
described as ‘‘the total antithesis of religion,’’ to require 
certain named stations which had carried religious pro- 
grams to carry ‘‘freethought’’ programs on the issue of 
“<the confrontation of religion and freethought.”’ 

A concurring opinion in that case by Chairman Henry 
in which Commissioner Cox joined, recognized that the 
‘¢fairness doctrine”’ applied to controversial issues raised in 
religious programming, but pointed out that religious pro- 
gramming without more did not raise a controversial issue 
of public importance. Chairman Henry said: 


‘<The matter comes before us simply in the context 
of the presentation of ‘church services, devotionals, 
prayer.’ The Commission has long held that mere 
carrying of a religious broadcast does not, in and 
of itself, mean that one side of a ‘controversial issue 
of public importance’ was presented. See, e.g., Let- 
ter of Edward J. Heffron, 3 Pike & Fischer RR 264a 
(1948) ; Letter to Robert H. Scott, 25 Pike & Fischer 


RR 349 (1962). The contrary position urged in effect 
by complainant—that every devotional service, per 
se, is presentation by the licensee of a viewpoint on 
a controversial issue—is, I think, patently unreason- 
able.’’? At 266-67. 


This language is clearly applicable to this case. The 
position now urged in effect by the Commission that every 
cigarette advertisement, per se, is a presentation of a con- 
troversial issue of public importance, is in Chairman 
Henry’s words ‘‘patently unreasonable.”’ 


(B) The Commission Has Substituted Its Judgment for the 
Judgment of Its Licensees 


A second difficulty in this application of the ‘‘fairness 
doctrine’’ is that the Commission, rather than holding the 
licensee to a standard of reasonableness in his handling of 
competing demands for time, substitutes its own judgment 
for that of the licensee. This is a radical and arbitrary 
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departure from the Commission’s prior practice. Thus, 
the Commission had previously enunciated the doctrine as 
follows: 


‘</TJhe licensee, in applying the fairness doctrine, 
is called upon to make reasonable judgments in good 
faith on the facts of each situation—as to whether a 
controversial issue of public importance is involved, 
as to what viewpoints have been or should be pre- 
sented, as to the format and spokesmen to present 
the viewpoints, and all the other facets of such pro- 
gramming. See paragraph 9, Eprroriatizine Report. 
In passing on any complaint in this area, the Commis- 
sion’s role is not to substitute its judgment for that 
of the licensee as to any of the above programming 
decisions, but rather to determine whether the l- 
censee can be said to have acted reasonably and in 
good faith. There is thus room for considerably 
more discretion on the part of the licensee under the 
fairness doctrine than under the ‘equal opportun- 
ities’ requirement.’? Fairness Primer, Commission 
Public Notice 64-611, 2 R.R. 2d 1901 at 1904 (1964). 
(Emphasis added.) 


See also Commission Letter to Honorable Oren Harris, 
FCC Public Notice 63-851, adopted September 18, 1963, and 
dated September 20, 1963, and particularly pages 4 and 5; 
Capitol Broadcasting Co., Inc., 2 R.R. 2d 1104, 1109 (1964). 

Similarly, in its Report on Eprrozi.izine the Commis- 
sion had defined the licensee’s responsibility under the 
‘<fairness doctrine”’ as follows: 


<¢_  _ the licensee, in applying the fairness doctrine, 
is called upon to make reasonable judgments in good 
faith on the facts of each situation—as to whether a 
controversial issue of public importance is involved, 
as to what viewpoints have been or should be pre- 
sented, as to the format and spokesmen to present 
the viewpoints, and all the other facets of such pro- 
gramming.... In passing on any complaint in this 
area, the Commission’s role is not to substitute its 
judgment for that of the licensee as to any of the 
above programming decisions, but rather to deter- 
mine whether the licensee can be said to have acted 
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reasonably and in good faith.’’? 29 Fed. Reg. at 
10416. (Emphasis added.) 


Applying these principles, as stated by the Commission, 
to cigarette advertising one would have thought that the 
relevant questions were whether the licensee acted reason- 
ably and in good faith in determining that particular adver- 
tisements did not involve a controversial issue of public 
importance and, if such an issue was presented, whether the 
licensee acted reasonably and in good faith in determining 
that, in the light of the general treatment he had given the 
issue on his station, no further broadeast of responsive 
material was necessary. Rather than approaching the ques- 
tion in this fashion, however, the Commission determined 
that, in its own judgment any cigarette advertising, what- 
ever its content, expresses a point of view on the health 
question even though health is not mentioned, and the 
broadcast of any such advertisement requires the broad- 
casting of responsive material on a weekly basis.* 

The extent of the Commission’s substitution of its own 
judgment for that of its licencees is clearly illustrated by 
the candid remarks of Commissioner Loevinger in the 
closing paragraph of his concurring opinion. 


«| I am reluctant to concur because this ruling 
seems to be the result of sentiment rather than con- 
viction. It is based on a strong feeling that the 
public, especially the younger members of the public, 
should be protected against enticement to smoke 
cigarettes, rather than upon a well reasoned con- 
clusion that this is an effective means of achieving 
that objective and that this ruling is soundly based 
on legal authority. My opinion cannot change the 
result, so all I can do is indicate the difficulties I see 
in this approach to the subject and the reasons that 
I have doubts, while confessing candidly that I put 
doubts aside and join, albeit reluctantly, in voting 
for the ruling here because of a strong feeling that 
suggesting cigarette smoking to young people, in the 


* It should be noted that this is the first time that the Commis- 
sion has ruled that the ‘‘fairness doctrine’’ required the presenta- 
tion of the opposing view on a regular basis. 
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* It should be noted that this is the first time that the Commis- 
sion has ruled that the ‘‘fairness doctrine’’ required the presenta- 
tion of the opposing view on a regular basis. 
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light of present knowledge, is something very close to 
wickedness.’’ 9 F.C.C. 2d at 956. 


(C) Limitation of the Commission’s Ruling to Cigarette Ad- 
vertising is also Arbitrary 

There is a further arbitrariness in the Commission’s 
limitation of its ruling to cigarette advertising. If adver- 
tising which encourages the purchase of particular products 
in and of itself raises whatever issues may relate to that 
product’s purchase or use, one can imagine a multitude of 
advertising situations to which the Commission’s doctrine, 
if consistently employed, might have application. Among 
the examples which spring to mind are the following: 


(1) May those who think shoulder safety straps 
desirable reply to advertisements of automo- 
biles which do not have them? 


(2) May those who think shoulder safety straps 
unsafe reply to advertisements of automobiles 
which do have them? 


May those who think that caffein is harmful to 
health reply to coffee advertisements? 


May those who believe that excessive cholesterol 
is a serious health hazard reply to the advertis- 
ing of products which promote its formation? 


May those concerned with water pollution reply 
to the advertisements of companies whose manu- 
facturing techniques produce such pollution? 


In each of these cases one might argue, by analogy to what 
the Commission has said here, that the advertising of the 
product portrays its use as pleasant and enjoyable, with- 
out pointing out its alleged hazards or socially undesirable 
by-products of its manufacture and use. 

The Commission’s ruling is, on analysis, more dictated 
by its own view of what should be published and what 
should not than it is by any concept of ‘‘fairness’’, even if 
the dispensing of fairness were a part of its constitutional 
and statutory business. It is submitted that so rigid and 
arbitrary a dictation of what its licensees must broadcast is 
a clear abuse by the Commission of its authority. 
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Ill. 


The Commission’s Action Is Beyond the Authority 
Conferred on It by the Communications Act. 


Even if the Commission’s ruling is not precluded by the 
Cigarette Act, the question remains whether the ‘‘fairness 
doctrine,’’ and this particular application of it, are author- 
ized by anything in the Communications Act. 

Nothing in the Communications Act specifically author- 
izes the Commission to regulate fairness in broadcasting 
or, indeed, any other aspect of programming or program 
content. The basic authorization on which the Commission 
has relied is the statutory provision authorizing the Com- 
mission to take account of the ‘‘public interest, convenience, 
and necessity’’ in granting and denying licenses. 47 U.S.C. 
§309(a). Such a nebulous standard, while adequate to con- 
fer regulatory authority in many areas, cannot provide a 
sufficient authorization for the regulation of the content of 
what is published by the press, or any part of it, with respect 
to controversial issues. With respect to the regulation of 
constitutionally protected rights of this sort this Court 
has consistently held that only a very explicit Congressional 
authorization will suffice. 

Directly in point is the case of Hannegan v. Esquire, Inc., 
327 U. S. 146 (1946). There, the Postmaster General with- 
held a second-class mailing permit from Esquire magazine, 
since in his opinion material published in the magazine was 
not in the public interest. The Court struck down such 
action, holding that Congress had granted no such censorial 
power to the Postmaster General in general language pre- 
scribing the conditions for the granting of a second-class 
permit. Cf. Milwaukee Pub. Co. v. Burleson, 255 U. 8. 407, 
437 (1921) (Holmes, J., dissenting). To imply a wide- 
ranging authority to compel or prevent the expression of 
particular views by broadcasters from the bare authority 
to issue licenses in the public interest goes far beyond what 
the Postmaster General attempted in the Hannegan case. 
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See also Kent v. Dulles, 357 U. S. 116 (1958); Greene v. 
McElroy, 360 U.S. 474 (1959). 

Nor can the Commission’s position be buttressed by the 
1959 amendment to Section 315(a), upon which it relies: 


‘‘Nothing in the foregoing sentence shall be construed 
as relieving broadcasters ..- - from the obligation 
imposed upon them under this chapter to operate in 
the public interest and to afford reasonable oppor- 
tunity for the discussion of conflicting views on issues 
of public importance.”’ 47 U.S.C. §315(a). 


At the outset, it is significant that the quoted language 
did not purport to be an express delegation to the Com- 
mission of any affirmative authority. It would be unusual 
to derive a far-reaching authority to regulate the content of 
proadeasting from language designed only to prevent an 
implied repeal. 

The reason for the 1959 Congressional action was the 
much publicized Lar Daly case, supra, p- 8 which Congress 
felt unduly restricted proadeasters. The amendment was 
intended to relax the FCC restriction announced in Lar 
Daly, and the language now relied on by the FCC was 
merely ‘‘a restatement of the basic policy of the ‘standard 
of fairness’ which is imposed on proadeasters under the 
Communications Act of 1934.’ H. R. Rep. No. 1609, Con- 
ference Report, 1959 U. S. Code Cong. & Admin. News 
9582, 2584 (Aug. 27, 1959). Thus it was not designed to 
expand or increase any power of the Commission beyond 
the authority conferred by the Communications Act. 

To find a power in the Commission to adopt and apply 
its policy with respect to cigarette advertising is also 
plainly inconsistent with Section 326 of the Communications 
Act, 47 U.S.C. §326, which provides that: 


‘sNothing in this chapter shall be understood or 
construed to give the Commission the power of cen- 
sorship over the radio communications or signals 
transmitted by any radio station, and no regulation 
or condition shall be promulgated or fixed by the 
Commission which shall interfere with the right of 
free speech by means of radio communication.”’ 
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That the present policy imposes ‘‘censorship’’ is plain. 
The effect of the ruling is to require licensees to broadcast 
specific material, z.¢., material alleging that cigarette smok- 
ing is a hazard to health. As Professor Chafee has noted, 
one of the things which is clearly included within the con- 
cept of ‘‘censorship”’ is ‘‘dictation as to what should go 
into particular programs.’’? Z. Chafee, Government and 
Mass Communications at 39 (1965). Indeed, the Com- 
mission has itself recognized that Section 326 precludes it 
from prescribing program content. Thus, in Washington 
Women’s Strike for Peace, 6 R.R. 2d 307 (1965) the Com- 
mission, after quoting Section 326, said: 


‘‘Thus, the Act makes it clear that the Commission 
has no power to require a broadcaster to carry or 
refrain from carrying any particular program, or 
to prescribe the content of any program presented 
over the air. Moreover, Section 3(h) of the Act pro- 
vides that ‘... a person engaged in radio broadcast- 
ing shall not, insofar as such person is so engaged, 
be deemed a common earrier.’’’ 6 R.R. 2d at 308. 
(Emphasis added.) 


See also Paul M. Butler, 19 R.R. 991, 992 (1960). 

In short, the Commission can point to no language in the 
Communications Act which grants it the authority to follow 
the policy with respect to cigarette advertising which it has 
applied in this case. 

Even if it were found that Congress intended to confer 
on the Commission power to pursue a policy of this sort, 
that power was not conferred with sufficient explicitness 
to withstand a constitutional challenge. Whatever Con- 
gress intended, there is no standard contained either in the 
original Communications Act or in the amendment to Sec- 
tion 315 upon which the Commission relies, precise enough 
to provide a basis for administrative regulation of speech 
or of the press. 

The Supreme Court has repeatedly held that the Consti- 
tution prohibits: 


‘¢. the exaction [by the Government] of obedience 
to a rule or standard that is so vague and indefinite 
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as to be really no rule or standard at all.”? Baggett 
v. Bullitt, 377 U. S. 360, 374 (1964). 


Tt is familiar Constitutional doctrine that ‘‘. . . stricter 
standards of permissible statutory vagueness may be ap- 
plied to a statute having a potentially inhibiting effect on 
speech; a man may the less be required to act at his peril 
here, because the free dissemination of ideas may be the 
loser.?? Smith v. California, 361 U.S. 147, 151 (1959); 
NAACP v. Button, 371 U.S. 415, 432 (1963); Joseph 
Burstyn, Inc. v. Wilson, 343 U. S. 495, 532 (1952) (concur- 
ring opinion of Frankfurter, J.). In many cases the Court 
has invalidated for vagueness statutes purporting to author- 
ize licensing or censorship. Holmby Productions, Inc. v. 
Vaughn, 350 U. S. 870 (1955); Winters v. New York, 333 
U. S. 507, 514 (1948) ; Gelling v. Texas, 343 U.S. 960 (1952). 

It is evident that the ‘‘public interest’’ standard from 
which the Commission derives its basic regulatory authority 
is far vaguer than the statutes which the Supreme Court 
has repeatedly struck down and that, indeed, even the lan- 
guage of the 1959 amendment to Section 315 provides too 
nebulous a guide to meet the strict requirement with respect 
to statutory regulation of speech and the press. 


IV. 


The Commission’s “Fairness Doctrine” as Applied in 
This Case Violates the First Amendment. 


No part of the Commission’s policy with respect to any 
aspect of its ‘‘fairness doctrine’’ has ever been held by the 
Supreme Court to be a proper exercise by the Commission 
of its responsibilities with respect to the regulation of 
broadcasting. 

In NBC v. United States, 319 U. S. 190, 226 (1943), the 
Court, in upholding the constitutionality of the Communica- 
tions Act, was careful to point out that Congress had not 
authorized the FCC to choose among applicants on the 
basis of ‘‘their political, economic or social views....”’ 
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In FCC v. Sanders Bros. Radio Station, 309 U. 8. 470, 475 
(1940), the Court commented that: 


‘¢The Commission is given no supervisory control of 
the programs, of business management or of policy.’’ 
Emphasis added. 


In that same case the Court made it clear that broadcasters 
‘are not common carriers and are not to be dealt with as 
such.’’ (309 U.S. at 474).° 

Although this Court in Red Lion Broadcasting Co. v. 
FCC, App. D. C. —— 381 F. 2d 908 (1967) held 
that the ‘‘personal attack’’ aspect of the ‘‘fairness doc- 
trine’’ did not violate the First Amendment, the Supreme 
Court has granted certiorari. Pursuant to an order of the 
Supreme Court the Red Lion case will be argued there after 
a decision by the Court of Appeals for the Seventh Circuit 
in a case involving the ‘‘personal attack’’ and ‘‘political 
editorializing’’ rules adopted by the FCC as an extension of 
the ‘‘fairness doctrine’’. 

This Court is being asked to consider here the constitu- 


tionality of an aspect of the ‘‘fairness doctrine’’ which has 
not previously been before it. We have considered above 
the manner in which the Commission’s present ruling de- 
viates from, and distorts, its prior statements and appli- 
eation of the ‘‘fairness doctrine’’. The doctrine, in its 
essential purpose and effect, raises a serious constitutional 
question. We turn to this constitutional issue. 


(A) The Impact of the Commission’s Fairness Doctrine Policies 


There can be no doubt that the Commission’s ‘fairness 
doctrine’? policies have inhibited and limited free ex- 
pression by broadcasters, and that, if the Commission’s 
policies continue in the direction in which they have been 
developing, inhibition and limitation will increase. 


* This stands in sharp contrast to the legislative position con- 
sidered by Congress in the development of the Radio Act of 1927, 
but not adopted, which would have provided that the licensee ‘shall 
be deemed a common carrier in interstate commerce’’ with respect 
to broadeasts by candidates or broadcasts of discussions of ‘‘any 
question affecting the public.”” (See pp. 45, supra). 
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The precise impact of the Commission’s rulings and 
its statements of policy on what is broadcast cannot, of 
course, be measured, and can never be measured, since 
we can never know for any period of time what would have 
been broadcast had the Commission’s policy been other than 
it is. The distribution of programming among program 
eategories, the content of particular programming, and 
the extent and nature of broadcasting on controversial 
issues are the results of the interaction of a multitude of 
social, economic, political and legal forces, only one element 
of which is the Commission’s ‘‘fairness doctrine’’. 

It has never been thought necessary, however, in cases 
where governmental action threatens to impinge upon free 
expression, to analyze nicely the precise quantum of sup- 
pression produced by the particular governmental practice 
or policy complained of. Thus, in Lamont v. Postmaster 
General, 381 U. S. 301 (1965) the Court did not find it 
necessary to determine just how much communist mail 
would remain undelivered as a result of the requirement 
that a reply card be returned in order to secure delivery, 
and in Mills v. Alabama, 384 U. S. 214 (1966) the Court 
found it unnecessary to analyze precisely how much politi- 
cal debate would be restrained by a statute prohibiting the 
publication on election day of editorials relating to the 
issues or candidates in the election. In the latter case it 
was evident that the impact would be small since the statute 
in no way impaired debate up to and including the very 
eve of the election. 

The inquiry has always been merely whether, as a matter 
of logic and common experience, a particular governmental 
restriction is likely to limit or regulate free expression in 
some degree. Freedom of speech and of the press are, in the 
Supreme Court’s words, ‘‘protected not only against heavy- 
handed frontal attack, but also from being stifled by more 
subtle governmental interference.’’? Bates v. Inttle Rock, 
361 U. S. 516, 523 (1960). 

It is evident that the pursuit by the Commission of the 
poliev exemplified by its fairness doctrine rulings has an 
impact on free expression far greater than that which the 
Supreme Court has found to be constitutionally impermis- 
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sible in other cases. The impact of the doctrine takes sev- 
eral forms: 


1. Broadcasters are discouraged from presenting pro- 
gramming which may necessitate the allowance of time to 
spokesmen for other points of view.® 

The dampening effect of recent Commission policy on 
broadcasters’ attention to public issues has been recognized 
by a recent commentator after a careful study (McMillin, 
New Voices in a Democracy, 3 TELEVISION QUARTERLY 27, 
41-8 (1964)), and by members of Congress. Thus Mr. Mc- 
Millin quotes a letter from Representative Oren Harris, 
then Chairman of the Committee on Interstate and Foreign 
Commerce of the House of Representatives, asking rhe- 
torically ‘‘Will not broadcasters want to avoid starting 
an interminable chain of argument and debate?’’ (Id. at 
48). A criticism which has been made of broadcasters over 
the years is that their programming is too even-handed and 
neutral and that there is too great a reluctance to take posi- 
tions. See, e.g. The Nation, January 23, 1967, pp. 99, 100; 
The New York Times, July 30, 1966, p. 53; Variety, Novem- 


ber 30, 1966, p. 24. The Commission’s policy is a strong 
force working toward such a result. 


2. The policy requires broadcasters themselves to im- 
pose rigorous censorship on those who use their facilities. 
Since the broadcaster is accountable, not only for his own 
use of his facilities to state positions, but for all material 
broadcast, he must carefully control what is uttered by those 
who appear on his station in order to insure that their 
utterances will not expose him to the penalties of the ‘‘fair- 
ness doctrine’’. Spontaneous discussion of a public issue 
involves particular risks. 


3. The policy, to the extent to which it is successful in 
securing its objective, insures a bland impartiality in the 


* That the equal time provision of Section 315 has had such an 
effect was acknowledged by the Senate Committee on Interstate and 
Foreign Commerce in its Report favoring a joint resolution to 
suspend that provision during the 1960 Presidential campaign 
(S. Rep. No. 1539, 86th Cong., 2d Sess. (1960) ) and by Congress in 
enacting the suspension (Act of Aug. 24, 1960, P. L. 86-677, 74 
Stat. 554). 
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presentation of views on public issues. Expression of any 
particular point of view is muffled by being incorporated 
in a total context which gives substantial voice to every 
view. 

The ‘fairness doctrine’’ tends to distort priorities with 
respect to what is broadcast. Hven the Commission must 
admit that it cannot weigh the relative worth or importance 
of different points of view on an issue and compel licensees 
to mete out time in accordance with such an evaluation. 
Yet it is surely true that the public interest is not served 
by allotting substantial amounts of time on the airwaves to 
every point of view. So long as the Commission does not 
weigh the relative worth of competing views its policy must 
tend toward that result. There is still an advantage in a 
free marketplace of ideas, where ideas must compete to be 
heard, as against a government-controlled marketplace of 
ideas, where the government determines what will be heard. 


4. The policy places in the hands of the FCC the power 
to affect in more subtle ways the content of what is broad- 
cast by its licensees. The Commission has frequently 
recognized in discussing the requirements of ‘‘fairness”’ 
the complexity and subtlety of the judgments which must 
be made in this area. Thus, in its 1949 Report On Eprror- 
ratazixc the Commission emphasized that the requirements 
of “‘fairness”’ might differ in different contexts and that in 
responding to specific requests for time the licensee would 
be required to weigh and balance a multitude of factors. In 
the hands of a Commission which chose to exercise it to pro- 
mote or suppress particular points of view, the power to 
apply a policy of such uncertain meaning could be a weapon 
of considerable force. 

Commissioner Loevinger’s dissenting opinion in Mrs. 
Madalyn Murray, 5 R.B. 2d 263 (1965), indicates that this 
problem is by no means hypothetical. In that case the Com- 
mission was requested, pursuant to the ‘¢fairness doctrine,”’ 
to direct 15 radio stations in Hawaii to afford broadcast 
time for the discussion of atheism. In contrasting the 
opinions in that case with the opinions in Brandywine- 
Main Line Radio, Inc. (WXUR), 4 BR. BR. 2d 697 (1965), 
Commissioner Loevinger said: 
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‘The contrasting opinions in that case and this one 
suggest that the fairness doctrine applies only when 
viewpoints acceptable to the Commission are denied 
the opportunity for presentation.’”’ 5 R.R. 2d at 269. 


In an industry as sensitive to the real or imagined atti- 
tudes and requirements of the regulatory agency as broad- 
casting is, the Commission’s policy brings powerful 
influences to bear on the selection and emphasis of political, 
social and economic views by broadcasters. Thus, one 
commentator saw in the Commission’s specific reference in 
its 1963 Public Notice to the ‘‘segregation—civil rights con- 
troversy’’ a suggestion that ‘‘the FCC was less interested 
in principle than in furthering administration policy.”’ 
MeMillin, supra at 38. That same writer quoted a ‘“promi- 
nent attorney’? as expressing the view ‘‘as a practical 
matter,’’ that ‘‘a broadcaster is going to get into trouble 
if he expresses any editorial viewpoint which is displeasing 
to the Administration.’’ (Id. at 45). The important thing 
is not whether such statements accurately reflect the FCC’s 
policy, but whether there is sufficient reason for broadcast- 
ers to believe that they do to influence their judgments. As 
long as the Commission is embarked on a day-by-day and 
program-by-program regulation of public issue broadcast- 
ing, it is difficult to dispel such fears. 


Nor can the present ruling be justified as a regulation 
of commercial or promotional speech.* If the Commission 
were regulating the content of the advertising itself it would 
presumably concede that it fell within the scope of the 
preemption of the Cigarette Act. The Commission does 
not purport to regulate advertising, qua advertising, but 
rather purports to regulate the expression of views. Rather 
than regulating the content of the advertising, it is using 
the carrying of the advertising as a lever to compel the 
expression of particular views on a subject which the Com- 
mission believes to be controversial and of interest to the 
public. Moreover, the subject as to which the Commission 
is compelling expression, #.¢., the effect of cigarette smok- 


® Cf. Valentine v. Chrestensen. 316 U. S. 52, 54 (1942). 
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ing on health, is one not dealt with in the advertising which 
gave rise to the Commission’s ruling. 

A compulsion of particular expression is as much of an 
encroachment on free expression as is the suppression of 
particular views. As has been noted, Professor Chafee has 
pointed out that one of the things which is most clearly 
included within the concept of a censorship is ‘‘dictation as 
to what should go into particular programs.’’ CHAFEE, op. 
cit. at 641. 

The Commission’s indication in the ruling under attack 
that it is making a selective determination that cigarette 
advertising, and no other, raises an issue requiring that 
reply time be given, emphasizes the capacity for censorship 
which is implicit in the ruling. As has been noted above 
(p. 30), the advertising of many other products might 
give rise to demands for reply time. In an industry based 
upon advertising as its source of revenue, and in which 
thousands of products are advertised, the power of the 
Commission to use advertising as a vehicle to compel the 
expression of views on selected subjects will be consider- 
able. Such a wide-ranging power to compel the broadcast- 
ing of views which the Commission favors poses a threat 
of censorship which, in some of its dimensions, goes beyond 
the personal attack ruling considered by this Court in the 
Red Lion case. 

It is evident that, when measured against the criteria 
which the Supreme Court has consistently applied in deter- 
mining whether free expression or the rights of the press 
have been improperly restrained, the Commission’s ‘‘fair- 
ness doctrine’’ as here applied goes far beyond the consti- 
tutionally permissible limit. Indeed, this is so clearly true 
that one is impelled to inquire how it is that the Commission 
has moved so far down this avenue of regulation. 

We submit that the Commission’s defense of its policy 
rests on two basic misconceptions, and that it is these mis- 
conceptions that have led to the development of its present 
unconstitutional policy. The misconceptions are: 


1. That there is a constitutionally significant 
difference between printed journalism and electronic 
journalism which deprives the latter of First Amend- 
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ment protections which have always been accorded 
the former. 


2. That the First Amendment under certain cir- 
cumstances supports governmental regulation of the 
press directed at securing access to the press for 
persons, groups, or points of view. 


We will consider each of these misconceptions in turn. 


(B) There is No Constitutionally Significant Difference be- 
tween Broadcasting and the Printed Press 


The Supreme Court has frequently made it clear that 
radio, motion pictures and television enjoy the constitu- 
tional protection afforded the ‘‘press”’ by the First Amend- 
ment. See, ¢.g., Lovell v. Griffin, 303 U.S. 444, 452 (1938) : 
‘<The press in its historic connotation comprehends every 
sort of publication which affords a vehicle of information 
and opinion.”? And in United States v. Paramount Prc- 
tures, 334 U.S. 131 (1948) the Court said: 


‘<We have no doubt that moving pictures, lske news- 
papers and radio, are included in the press whose 
freedom is guaranteed by the First Amendment.”’ 
(334 U. S. at 166) (Emphasis added).* 


The necessity for such a rule is evident. The tremen- 
dous growth in the broadcasting media in the last forty- 
five years has been marked by a tendency for broadcasting 
to displace the traditional printed media as the publiec’s 
primary source of news and information. According to a 
recent survey, more people in this country in 1967 relied 
primarily on television as a source for news than relied on 
any other medium. If television and radio are taken 
together, the reliance on broadcasting was far greater than 
the reliance on all other media combined. Moreover, the 
study showed a trend toward increasing reliance on broad- 

* See also Red Lion Broadcasting Co. v. FCC, —App. D. C. 
—, 381 F. 2d 908, 923 (D. C. Cir. 1967) ; Rumely v. United States, 
90 App. D. C. 382, 197 F. 2d 166, 177 (D. C. Cir. 1952), aff’d, 345 


U. S. 41 (1953) ; American Broadcasting Co. v. United States, 110 
F. Supp. 374, 389 (S. D. N. Y. 1953), aff’d, 347 U. S. 284 (1954). 
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easting.* Thus, to the extent that broadcasting is excluded 
from the scope of First Amendment protection, freedom of 
the press would be denied to what may now be, and is likely 
increasingly to become, the most important single segment 
of the ‘‘press.”’ 

While it is beyond dispute that broadcasting is a part 
of the ‘‘press’’ and is entitled to the protection of the First 
Amendment, it is sometimes suggested that there is some 
peculiarity of broadcasting which warrants greater en- 
croachment on its independence than would be allowed with 
respect to other media. The major fact upon which the 
Commission has relied from the outset to justify the devel- 
opment of its ‘‘fairness doctrine’’ is the allegedly limited 
number of radio frequencies available for broadcasting and 
the fact that, if two near-by stations attempt to broadcast 
upon the same radio frequency at the same time, each trans- 
mission will interfere with the other so that neither may 
be heard. It is this problem of interference which alone 
makes necessary, and has been thought to justify, federal 
regulation of broadcasting—a point which the Commission 
conceded in the 1949 Report Ow Eprrortaizine, supra, when 
it said: 

‘‘Any regulation of radio, especially a system of 


limited licensees, is in a real sense an abridgement 
of the inherent freedom of persons to express them- 


* Roper Research Associates, ‘‘Emerging Profiles of Television 
and Other Mass Media: Public Attitudes 1959-1967”? at 7 (April 5, 
1967). The relevant question posed by the researchers and the 
tabulated answers for each of five years were as follows: 

‘“‘Pirst, I’d like to ask you where you usually get most of 
your news about what’s going on in the world today—from 
the newspapers or radio or television or magazines or talking 
to people or where? 
1959 1961 1964 1967 
Jo =o Jo Jo 
52 58 64 
57 56 
34 26 


Don’t know or no answeY.........--- 


(Multiple answers accepted; column totals therefore exceed 
100%.) ”’ 
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selves by means of radio communications. It ts how- 
ever, a necessary and constitutional abridgement im 
order to prevent chaotic interference from destroying 
the great potential of this medium for public en- 
lightenment and entertainment.’’ 13 F.C.C. at 1257 
(1949). (Emphasis added.) 


The conclusion, however, that the government, in addi- 
tion to parcelling out the frequencies, should limit and con- 
trol the ‘‘fairness’’ of what is broadcast could be justified, 
if at all, only on the basis that the facilities are so limited 
and their impact so unique that special limitations, not 
applicable to other forms of communication, are justified. 
Specifically, the question posed here is whether the scarcity 
and uniqueness of broadcasting facilities are such as to 
warrant the particular restrictions imposed by the FCC 
under the ‘‘fairness doctrine.’’* 

In its 1949 Reprorr on Eprroriarizinc the Commission 
quoted from, and relied upon, its 1929 decision in Great 
Lakes Broadcasting Company, supra, in which it had re- 
ferred to the limited room in the broadcast band for com- 


* It should be noted that, at the time when the Constitution and 
the First Amendment were adopted, there were severe technological 
limitations on the production of newspapers in this country. All 
communications were extremely slow, and there was no regular 
postal service; hence news was a scarcity. Printing presses were 
few in number and were expensive; and the necessary metal type, 
and suitable inks and papers usually had to be imported from 
Europe at considerable expense. See 8.N.D. Nortu, THE History 
& PRESENT CoNDITION OF THE NEWSPAPER & PERIODICAL PRESS OF 
THE Unirep States (TentH CENsUs oF THE UNITED States, Vol. 8 
(1884)). Prior to the Revolution, the colonial government tightly 
restricted the number and content of the few newspapers which 
were published. It is estimated that in 1776, there were only 41 
newspapers in all the Colonies, see NorTH, supra, at 27, and that 
there were only 43 at the close of the war. CHENERY, FREEDOM OF 
THE Press 142 (1955). With these factors of ‘‘scarcity’’ then 
present, there was far more occasion for concern that such facilities 
might be irresponsibly or unfairly used than exists today, with the 
varied means of communication now available, the multitude of 
voices which are constantly heard, and the cheap availability of 
printed material on almost every subject. Rather than feeling 
compelled by the scarcity of facilities to impose governmental 
controls to insure that they be well used, the men who wrote our 
Constitution framed the First Amendment prohibiting any law 
abridging the freedom of the press. 
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peting voices. Those words were written, however, at a 
time when the technology of radio did in fact severely limit 
the number of radio ‘‘channels’’ available for licensing. 
Nearly forty years have passed since that case was decided, 
and the increasingly sophisticated techniques of radio trans- 
mission and reception have exploded the fundamental as- 
sumption of the decision. 

At first, only a limited number of frequencies were avail- 
able, and all of these were on the AM band. The develop- 
ment of directional antennas materially increased the num- 
ber of stations which could operate in a given locality with- 
out interference, H. Warner, Rapio & TEtEvision Law 
§23b, at 234-35 (1948). The invention during the thirties of 
the FM method of broadcasting and reception nearly 
doubled the number of radio channels technologically avail- 
able for licensing and broadcasting to the public. FM made 
available an additional 2,000 to 3,000 stations, on a nation- 
wide basis. (Id. §34 f. 12 at 402, §61 at 599). Within an- 
other 15 years, commercial television broadcasting on the 
very high frequency band (VHF) was a reality. With the 
advent of UHF television broadcasting in the late 1950’s, 
the number of available channels has grown even more. 

It is evident that a ‘‘scarcity’”’ of channels of the kind 
which gave rise to the assumptions made by the Federal 
Radio Commission in 1929 is no longer with us, that in fact, 
there is today in broadcasting room for a multitude of 
voices.” The technological limitations of 1929, whatever 
their relevance, cannot be used to justify the exercise of a 
regulatory power over speech in 1967. 


* This change in the technological foundation of the Commis- 
sion’s position has not gone unnoticed by the commentators. Thus, 
in Note, Regulation of Program Content by the F.C.C., 77 Harv. 
L. Rev. 701 (1964), the authors observed in another context: 


‘<The demand that each station present a balanced selec- 
tion of programs seems to have been more compelling in the 
early days of radio and television than in an age when 
listeners may choose among a large number of AM, FM, VHF 
and UHF broadeasts’’. At 705-06. 
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As has been shown, ‘‘searcity’’ no longer exists in 
terms of absolute numbers of broadcasting facilities. It is 
equally true that scarcity no longer exists in comparison 
with the most nearly comparable medium of printed com- 
munication, 7.e., the daily newspaper.* 

In 1922, there were in the United States only 30 radio 
broadcasting stations in operation; whereas in the same 
year there were 2,033 English-language daily newspapers 
published in the United States.** However, the interven- 
ing years have seen a sharp reversal of these relative pro- 
portions. By 1965 the number of commercial broadcasting 
outlets in the United States had soared to a total of 5,681 
stations (which includes 3,930 AM radio stations; 1,189 FM 
radio stations; and 562 TV stations, and excludes all educa- 
tional radio and TV stations); however, the same period 
saw a steady but marked decline in the number of daily 
newspapers published, to 1,751.t There are thus, today, 
a great many more broadcasting stations serving the public 
than there are daily newspapers.tt 

Further, within any given locality, there are generally 
fewer daily newspapers published than there are broad- 
easting stations. A comparison of the relative numbers of 


* The daily newspaper is the most nearly comparable to radio 
and television because it is upon these three media that the public 
relies for the continuous, day-to-day flow of news and information 
of a local, national and international nature. 


** U. S. Bureav or THE Census, Historicau STATISTICS OF THE 
Unitep States: Coronray Tres To 1957, 491, 500 (1961). 


+. S. Bureau or THE Census, STaTIsTICAL ABSTRACT OF THE 
Unrrep States: 519, 523 (87th ed. 1966). 


++ The most recent publication of statistical data by the FCC 
shows a continued increase in the number of broadcasting stations 
since 1965. On January 31, 1968, there were in the United States 
4177 AM radio stations, 1788 FM radio stations, 331 FM non-com- 
mercial radio stations, 145 UHF commercial television stations, 504 
VHF commercial television stations, 75 UHF non-commercial tele- 
vision stations and 72 VHF non-commercial television stations (FCC 
Public Notice-B No. 12,895 released on February 13, 1968). 
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each of these news media in some representative states is 
as follows :* 


Noel 19 
85 240 
South Dakota... 12 38 


A similar situation is found to exist when comparable 
figures for the five largest metropolitan areas in the United 
States®® are examined: 


Daily Broad- 
1960 News- i 
Population papers 
New York..........- .. 10,694,632 21 
Chicago......--------- . 6,220,913 18 


Los Angeles- 

6,038,771 21 
Philadelphia. 4,342,897 17 
Detroit 3,762,360 5 


An analysis of the situation in the New York Metro- 
politan Area is instructive.*** In that area there are 21 En- 
glish-language daily newspapers,t compared to 9 television 


*U. S. Bureau or THE Census, STATISTICAL ABSTRACT OF THE 
Unirep Srares: 519, 523 (87th ed. 1966). 


**In each instance the area referred to is the appropriate 
Standard Metropolitan Statistical Area (SMSA) as defined by 
the Bureau of the Census. The figures are compiled from U. 8. 
Bureau OF THE CEeNsuS, CouUNTY AND City YEARBOOK, 1967, Table 3; 
Eprror AND PusLisHER YEARBOOK, 1966; BroaDcasTING YEARBOOK, 
1966; and TreLevision Facr Boox, 1966. 


*** The following discussion is based on the New York Standard 
Metropolitan Statistical Area (SMSA) as defined by the Bureau of 
the Census and which includes New York City, Nassatw Suffolk, 
Westchester and Rockland Counties. 


+ This includes only general coverage newspapers and excludes 
specialized publications. 
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stations and 70 AM and FM radio stations. All of the tele- 
vision stations, and a great many of the radio stations, 
ean be received throughout the area; but many of the 21 
daily newspapers have only a small or very local circulation. 
Of the nine dailies which are published in the five counties 
which make up New York City, only three (the Times, 
the News, and the Post) are of general circulation in the 
metropolitan area; the other six are published in the bor- 
oughs and have a circulation essentially local. The other 
twelve dailies are published outside of New York City, and 
consist of nine published in Westchester County, one in 
Rockland County, and two on Long Island. Each of these 
is the only daily in a ‘‘one-daily’’ town or city; and each 
of them has essentially a local circulation.* It is quite 
evident that broadcasting stations, far from being “‘scarce’’, 
are more numerous than the daily newspapers, and present 
a greater number and variety of ‘‘voices’’ to the public. 

In addition to the fact that there are fewer daily news- 
papers than there are broadcasting stations, observers have 
noted that more and more of these dailies occupy a monop- 
oly position in their particular localities. In most cities 
in the United States where a daily newspaper is published, 
there is only one such newspaper; or there are two news- 
papers (e.g., a morning and an evening paper) which are 
owned by the same owner. 

Nixon & Ward, Trends in Newspaper Ownership and 
Inter-Media Competition, 38 JournatisM QuaRTERLY 3 
(1961) contains an exhaustive survey and tabulation of the 
situation as it was in 1960. Some startling facts emerge 
from the information which they have compiled. In 1909, 
of the 1207 cities where dailies were published 689, or 42.9% 
of these cities had competing dailies; but this figure has 
steadily dropped, so that by 1960, although there were 
then 1461 cities where dailies were published, only 61 of 
these cities had competing dailies. Thus, of all the cities 
in the country where dailies were published in 1960, 95.87% 
of these had no competing daily newspapers. By contrast, 


* Compiled from Eprror & PUBLISHER YEARBOOK, 1966 and 
BROADCASTING YEARBOOK, 1966. 
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the citizen of such a city would typically have a number of 
broadcasting stations in the locality to which he could turn 
for his daily information and news. 

This striking decline in the number of competing 
‘<voices’’ available to the public in the daily newspaper 
medium makes it more important today than ever before 
that broadcasters be free to engage in robust criticism and 
vigorous debate and that they be able to determine, without 
governmental interference or compulsion, what views they 
will broadcast, and the time to be allotted to each of them. 
It has been noted that radio and TV may provide a healthy 
competition for newspapers and by this competition help to 
reduce any tendency to bias on the part of the newspaper, 
CHENERY, FREEDOM OF THE Press 164 (1955). Congressman 
Emanuel Celler has observed with respect to this situation, 
in Celler, The Concentration of Ownership and the Decline 
of Competition in News Media, 8 Antitrust BuLietris 175 
(1963), that: 


‘Radio and television, of course, make it possible 


to preserve a variety of ‘voices’ despite the news- 
paper monopolies in most of our cities today.”’ 8 
ANTITRUST BULLETIN at 184. 


Another commentator has said: 


‘‘Many stations and newspapers, each with an 
individual viewpoint, will more adequately present 
minority views than few stations and newspapers 
each presenting many viewpoints.’’ Dill, A Fair- 
mess Doctrine for the Press, 7 Pusu. Ent. & Aviiep 
Freips L. QuarTEeRty 93, 104 (1967). 


In sum, the facts are that broadcasting is an important 
part of the press, that the available channels of broadcasting 
communications are abundant and far more numerous than 
the avenues of daily newspaper communication, and that 
no Constitutional distinction can legitimately be drawn 
between these two media of communication.* 


*The argument has now come full circle. Relaxation of the 
requirements of the First Amendment with respect to broad- 
casting was originally justified on the ground that broadcasting 
was different from printed media, such as newspapers. Now, with a 
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Nor can any distinction be drawn by characterizing 
broadcasting frequencies as something owned by the people 
or somehow in the public domain. The concept of ownership 
of the frequencies by the people is simply not a helpful tool 
in approaching the problem of applying the First Amend- 
ment to broadcasting.” If anything is to be derived from 
that concept, it would be as easy to deduce that the govern- 
ment can completely control and dictate what is to be broad- 
cast as it is to arrive at any conclusion short of that. 

Surely it is not within the power of Congress, merely by 
denominating some means of communication ‘‘publicly 
owned’’ or ‘‘affected by a public interest’’ to preclude or 
diminish the application of the First Amendment. If so, 
why not declare a public interest in newsprint, or printing 
presses, or newspaper kiosks in public places and thereby 
bring the press to heel, or why not invoke the public control 
over the street corners on which handbills are distributed 
to require that such handbills be ‘‘fair’’ in their treatment 
of public figures? Even a facility so obviously and com- 
pletely under the ownership and control of the government 
as the post office cannot be denied to those who refuse to 
conform to a standard of proper, decorous, or fair utterance. 
Lamont v. Postmaster General, 381 U.S. 301 (1965). As 
Justice Brennan pointed out in his opinion in that case, in 
which Justice Goldberg concurred: ‘‘If the Government 
wishes to withdraw a subsidy or a privilege, it must do so 
by means and on terms which do not endanger First Amend- 
ment rights.”’ (381 U.S. at 310). And in Hannegan v. 
Esquire, Inc., 327 U.S. 146 (1946) the Court held the Post- 
master General to be unauthorized to withdraw the second 
class mail privilege as a means of imposing censorship on 
periodicals. 


recognition that there is no constitutionally significant difference 
between the media, some commentators argue from the broadcasting 
precedent that a ‘‘fairness doctrine’’ should be applied to news- 
papers. E. g., Barron, Access to the Press—A New First Amend- 
ment Right, 80 Harv. L. Rev. 1641 (1967). Thus is the freedom 
of the press gradually eroded. 


* See, ¢.g., Segal and Warner, “‘Ownership of Broadcasting Fre- 
quencies: A Review,’? 19 Rocky Mountaw L. Rev. 111 (1947). 
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It is, of course, true that there is a strong public interest 
in responsible and effective broadcasting. This public 
interest confers on broadcasters a responsibility which most 
of them recognize. The public interest and the responsibil- 
ity to the public do not derive, however, from the fact that 
broadcasters use the airwaves. It would make as much 
sense to say that the journalistic responsibility of news- 
paper publishers derives from the fact that their news- 
papers are distributed in public places or by the use of the 
second-class mailing privilege or to say that the respon- 
sibility of political candidates to be fair in their public 
utterances is attributable to the fact that their words are 
transmitted through the ‘‘public’”’ air by sound waves. The 
responsibility of broadcasters is the same as that of news- 
papers, book, and magazine publishers and others who per- 
form a service to the public in the dissemination of news and 
information. It rests on the national interest in the public 
being adequately informed.* To base this responsibility 
on the accident that broadcasters employ a medium on 
which interference will occur unless frequencies are 
assigned is to magnify the irrelevant. 

Broadcasters do indeed have a heavy responsibility. 
But like other agencies which bear the responsibility of 
disseminating information and views to the public the 
responsibility is a moral one. As with other segments of 
the free press, abuses undoubtedly occur. But, as with 
other segments of the press, an attempt to prevent those 
abuses by the imposition of governmental authority through 
an agency dispensing ‘‘fairness’’ creates a risk which is 
inadmissible in a free society. 


(C) Governmental Compulsion of Access to the Press Contra- 
venes the First Amendment 


The second basis on which the Commission has sought 
to justify the ‘‘fairness doctrine’’ is on the theory that it 
is attempting merely to guarantee access to the press for 


* The Commission recognized this when it stated in its 1949 
ReEpPorT ON EDITORIALIZING : 


“Tt is this right of the public to be informed . . . which is 
the foundation stone of the American system of broad- 
casting.’’ 13 F.C.C. at 1249. 
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views which should be heard and that this serves, rather 
than subverts, the First Amendment. 

It is submitted that such a view misconceives the his- 
toric role of a free press in this country and the meaning 
of freedom of the press as guaranteed by the First Amend- 
ment. 

In Bridges v. California, 314 U.S. 252 (1941), Mr. Justice 
Black summarized the spirit of the times in which the free- 
dom of the press evolved and was guaranteed: 


‘‘Ratified as it was while the memory of many oppres- 
sive English restrictions on the enumerated liberties 
was still fresh, the First Amendment cannot reason- 
ably be taken as approving prevalent English prac- 
tices. On the contrary, the only conclusion supported 
by history is that the unqualified prohibitions laid 
down by the framers were intended to give to liberty 
of the press, as to the other liberties, the broadest 
scope that could be countenanced in an orderly 
society.’’ 314 U.S. at 265. (Emphasis added.) 


The concept of a free press which was forged out of the 
colonial and revolutionary experience, and which was em- 
bodied in the brief phrase ‘‘Congress shall make no law... 
abridging the freedom of ... the press,’’ was the concept 
of a press unfettered and capable of acting as a positive 
and independent force. It was to be a press whose expressed 
views would be its own, and not those mandated by the 
government or any agency of government. 

Constitutional historians have uniformly recognized that 
the thrust of the First Amendment was toward the protec- 
tion of the press as an active and independent force, rather 
than as a passive or supine medium. £.g., II Coorzy, Con- 
STITUTIONAL Lrmirations 885-86 (8th ed. 1927). 

As Morris Ernst has pointed out, the focus was on free- 
dom for those who had the capacity to publish or speak, 
and who were therefore in a position to make themselves 
heard: 


‘<The framers of our Constitution lived in an era 
when the right to print and talk was used to liberate 
us from distant controls. Freedom was needed for 
the preacher and editor, rather than for the flock or 
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the subscribers. <A free press was essential for the 
man with type and ideas.’’ M. Exnsr, Tue Fist 
Freepom 14 (1946). 


It was, of course, recognized that a press free of re- 
straint would bring evil as well as good, that the press 
might, on occasion, be licentious, dishonorable or unfair, 
but it was thought that the benefits of an unfettered press 
were worth this risk. 

In his reply in 1798 to a letter from Talleyrand protest- 
ing against the pamphlets printed in the United States con- 
taining ‘‘insults and calumnies’’ against the French Gov- 
ernment, John Marshall stated: 


«<The genius of the Constitution, and the opinions 
of the people of the United States, cannot be over- 
ruled by those who administer the Government. 
Among those principles deemed sacred in America, 
... there is no one... more deeply impressed on 
the public mind, than the liberty of the press. That 
this liberty is often carried to excess, that it has 
sometimes degenerated into licentiousness, is seen 


and lamented; but the remedy has not been dis- 
covered. Perhaps it is an evil inseparable from the 
good with which it is allied; perhaps tt is a shoot 
which cannot be stripped from the stalk, without 
wounding vitally the plant from which it is torn.”’ 
TI A. Bevermce, THe Lire or Jonn MarsHary 329- 
30 (1919). (Emphasis added.) 


This history of the development and interpretation of 
the Constitutional guarantee makes it perfectly clear that 
what was guaranteed was a free press, not free access to 
the press. The guarantee of a free press has never meant, 
and does not mean today, that it is the province of gov- 
ernment to secure for every individual, group, or point of 
view free and equal access to the press.” 


* Benjamin Franklin is reported to have said that his newspaper 
was not a stagecoach with seats for everyone. Morr, AMERICAN 
Journatism 55 (3d ed. 1962). A substantial body of case law has 
subsequently held that there is no right of access to the press. 
In McIntire v. Wm. Penn Broadcasting Co. of Philadelphia, 151 
F. 24 597 (3d Cir. 1945), cert. denied, 327 U. S. 779 (1946), which 
involved a federal action by a clergyman whose broadcasting con- 
tracts had been broken by defendant’s radio station, the court 
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There are two views which might be taken of the role 
of the government with respect to the press in a free society. 
One view is that the role of the government is to regulate 
the press in such fashion that it serves as a platform for 
all voices that wish to be heard or for all voices that, by 
some standard, ought to be heard. The difficulties with 
such a view, among others, are that it places the govern- 
ment in a position to control, either overtly or subtly, the 
information and views which are disseminated to the pub- 
lic and that it seriously impedes the press in the perform- 
ance of its active and independent role as what the Supreme 
Court has termed an ‘‘interpreter’’ between the govern- 
ment and the people. Grosjean v. American Press Co., 297 
U. S. 233, 250 (1936). 

The second view, and the one undoubtedly enshrined 
in the Constitution, is that the safer and better course is 
to deprive the government of any power to control and 
regulate the views expressed by the press. 

No one can quarrel with the proposition that, in a demo- 
cratic society, it is important that a diversity of views and 
information reach the public ear and that no significant 
point of view be denied a hearing. The question posed here, 
however, is what means are permissible to secure that end. 
If it is to be secured by the day-to-day supervision of the 


panniaa ne A a 
affirmed the dismissal of the complaint on the ground that it failed 
to state a federal cause of action and stated : 


“¢ Assuming arguendo that the defendant’s cancellations 
of the plaintiffs’ contracts have limited plaintiffs’ oppor- 
tunities to speak or preach freely, the First Amendment was 
intended to operate as a limitation to the actions of Congress 
and of the federal government. The defendant is not an 
instrumentality of the federal government but a privately 
owned corporation. The plaintiffs seek to endow WPEN 
with the quality of an agency of the federal government 
and endeavor to employ a kind of ‘trustee-of-public-interest’ 
doctrine to that end. But Congress has not made WPEN 
an agency of government. For this court to adopt the view 
that it has such a status would be judicial legislation of the 
most obvious kind.’’ (151 F. 2d at 601). 


Accord, Massachusetts Universalist Convention v. Hildreth & 
Rogers Co., 183 F. 2d 497 (Ist Cir. 1950) ; Lord v. Winchester 
Star, Inc., 346 Mass. 764, 190 N. E. 2d 875 (1963), cert. denied, 
376 U. S. 221 (1964); Commonwealth v. Boston Transcript Com- 
pany, 249 Mass. 477, 144 N. E. 400 (1924). 
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press by a governmental body which has the power to 
compel it to publish particular views, or to prevent it from 
publishing certain views unless it also publishes others, 
the agencies of government become actively engaged in con- 
trolling what the public will hear. It is precisely that risk 
that the First Amendment was designed to meet. 

The Commission’s ‘‘fairness doctrine’’, in the ruling 
here in issue, constitutes an impermissible infringement by 
a governmental agency on the freedom of an important seg- 
ment of the press. 


Conclusion. 


For the reasons stated, it is submitted that the ruling of 
the FCC should be set aside. 


Respectfully submitted, 


LAwRENCE J. McKay 
Raymonp L. Fatts, Jr. 
DowaLp J. MULVIHILL 
Canim, Gorpon, Sonnett, Rerypet & Onn 
Attorneys for Intervenor 
National Broadcasting Company, Inc. 
80 Pine Street, New York, 
N. Y. 10005 


Of Counsel: 
Tromas BE. Ervin 
Howarp MoNDERER 
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National Broadcasting Company, Inc. 
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1705 De Sales Street, N.W. 
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APPENDIX. 


COMMUNICATIONS ACT OF 1934, AS AMENDED 


§315. Candidates for public office; facilities; rules. 


(a) If any licensee shall permit any person who is a 
legally qualified candidate for any public office to use a 
broadcasting station, he shall afford equal opportunities to 
all other such candidates for that office in the use of such 
broadcasting station: Provided, That such licensee shall 
have no power of censorship over the material broadcast 
under the provisions of this section. No obligation is im- 
posed upon any licensee to allow the use of its station by 
any such candidate. Appearance by a legally qualified 
candidate on any— 


(1) bona fide newscast, 


(2) bona fide news interview, 


(3) bona fide news documentary (if the appearance 
of the candidate is incidental to the presentation of 
the subject or subjects covered by the news documen- 
tary), or 


(4) on-the-spot coverage of bona fide news events 
(including but not limited to political conventions and 
activities incidental thereto), 


shall not be deemed to be use of a broadcasting station 
within the meaning of this subsection. Nothing in the fore- 
going sentence shall be construed as relieving broadcasters, 
in connection with the presentation of newscasts, news in- 
terviews, news documentaries, and on-the-spot coverage of 
news events, from the obligation imposed upon them under 
this chapter to operate in the public interest and to afford 
reasonable opportunity for the discussion of conflicting 
views on issues of public importance. 
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FEDERAL CIGARETTE LABELING AND 
ADVERTISING ACT 


Pustiic Law 89-92; 79 Srar. 282 


An Act to regulate the labeling of cigarettes, 
and for other purposes. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress 
assembled, That: 


This Act may be cited as the ‘‘Federal Cigarette Label- 
ing and Advertising Act’’. 


DECLARATION OF Poticy 


Sec. 2. It is the policy of the Congress, and the purpose 
of this Act, to establish a comprehensive Federal program 
to deal with cigarette labeling and advertising with respect 
to any relationship between smoking and health, whereby— 


(1) the public may be adequately informed that ciga- 
rette smoking may be hazardous to health by inclusion 
of a warning to that effect on each package of ciga- 
rettes; and 


(2) commerce and the national economy may be (A) 
protected to the maximum extent consistent with this 
declared policy and (B) not impeded by diverse, non- 
uniform, and confusing cigarette labeling and adver- 
tising regulations with respect to any relationship be- 
tween smoking and health. 


DEFINITIONS 
See. 3. As used in this Act— 
(1) The term ‘‘cigarette’’ means— 


(A) any roll of tobacco wrapped in paper or in 
any substance not containing tobacco, and 


(B) any roll of tobacco wrapped in any substance 
containing tobacco which, because of its appearance, 
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the type of tobacco used in the filler, or its packaging 
and labeling, is likely to be offered to, or purchased 
by, consumers as a cigarette described in subpara- 
graph (A). 

(2) The term ‘‘commerce’’ means (A) commerce 
between any State, the District of Columbia, the Com- 
monwealth of Puerto Rico, Guam, the Virgin Islands, 
American Samoa, Wake Island, Midway Islands, King- 
man Reef, or Johnston Island and any place outside 
thereof; (B) commerce between points in any State, 
the District of Columbia, the Commonwealth of Puerto 
Rico, Guam, the Virgin Islands, American Samoa, 
Wake Island, Midway Islands, Kingman Reef, or John- 
ston Island, but through any place outside thereof; or 
(C) commerce wholly within the District of Columbia, 
Guam, the Virgin Islands, American Samoa, Wake 
Island, Midway Islands, Kingman Reef, or Johnston 
Island. 


(3) The term ‘‘United States’’, when used in a geo- 
graphical sense, includes the several States, the District 
of Columbia, the Commonwealth of Puerto Rico, Guam, 
the Virgin Islands, American Samoa, Wake Island, 
Midway Islands, Kingman Reef, and Johnston Island. 


(4) The term ‘“‘package’’ means a pack, box, carton, 
or container of any kind in which cigarettes are offered 
for sale, sold, or otherwise distributed to consumers. 


(5) The term ‘‘person’’ means an individual, part- 
nership, corporation, or any other business or legal 
entity. 


(6) The term ‘‘sale or distribution’’ includes sam- 
pling or any other distribution not for sale. 


LaBELING 


Sec. 4. It shall be unlawful for any person to manufac- 
ture, import, or package for sale or distribution within the 
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United States any cigarettes the package of which fails to 
bear the following statement: ‘‘Caution: Cigarette Smok- 
ing May Be Hazardous to Your Health.”? Such statement 
shall be located in a conspicuous place on every cigarette 
package and shall appear in conspicuous and legible type in 
contrast by typography, layout, or color with other printed 
matter on the package. 


PREEMPTION 


Sec. 5. (a) No statement relating to smoking and health, 
other than the statement required by section 4 of this Act, 
shall be required on any cigarette package. 


(b) No statement relating to smoking and health shall be 
required in the advertising of any cigarettes the packages of 
which are labeled in conformity with the provisions of this 
Act. 


(c) Except as is otherwise provided in subsections (a) 
and (b), nothing in this Act shall be construed to limit, re- 


strict, expand, or otherwise affect, the authority of the 
Federal Trade Commission with respect to unfair or de- 
ceptive acts or practices in the advertising of cigarettes, nor 
to affirm or deny the Federal Trade Commission’s holding 
that it has the authority to issue trade regulation rules or 
require an affirmative statement in any cigarette advertis- 
ment. 


(a) (1) The Secretary of Health, Education, and Wel- 
fare shall transmit a report to the Congress not later than 
eighteen months after the effective date of this Act, and 
annually thereafter, concerning (A) current information on 
the health consequences of smoking and (B) such recom- 
mendations for legislation as he may deem appropriate. 


(2) The Federal Trade Commission shall transmit a 
report to the Congress not later than eighteen months after 
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the effective date of this Act, and annually thereafter, con- 
cerning (A) the effectiveness of cigarette labeling, (B) 
current practices and methods of cigarette advertising and 
promotion, and (C) such recommendations for legislation 
as it may deem appropriate. 


CrrminaL PENALTY 


Sec. 6. Any person who violates the provisions of this 
Act shall be guilty of a misdemeanor and shall on convic- 
tion thereof be subject to a fine of not more than $10,000. 


InguUNCTION PROCEEDINGS 


Sec. 7. The several district courts of the United States 
are invested with jurisdiction, for cause shown, to prevent 
and restrain violations of this Act upon the application of 
the Attorney General of the United States acting through 
the several United States attorneys in their several districts. 


CIGARETTES FoR Hxporr 


Sec. 8. Packages of cigarettes manufactured, imported, 
or packaged (1) for export from the United States or (2) 
for delivery to a vessel or aircraft, as supplies, for con- 
sumption beyond the jurisdiction of the internal revenue 
laws of the United States shall be exempt from the require- 
ments of this Act, but such exemptions shall not apply to 
cigarettes manufactured, imported, or packaged for sale or 
distribution to members or units of the Armed Forces of 
the United States located outside of the United States. 


SEpARABILITY 


Sec. 9. If any provision of this Act or the application 
thereof to any person or circumstances is held invalid, the 
other provisions of this Act and the application of such pro- 
vision to other persons or circumstances shall not be af- 
fected thereby. 
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TERMINATION OF Provisions AFFECTING 
REGULATION OF ADVERTISING 


Sec. 10. The provisions of this Act which affect the 
regulation of advertising shall terminate on July 1, 1969, 
but such termination shall not be construed as limiting, 
expanding, or otherwise affecting the jurisdiction or author- 
ity which the Federal Trade Commission or any other 
Federal agency had prior to the date of enactment of this 
Act. 


ErrecrivE Date 


Sec. 11. This Act shall take effect on January 1, 1966. 
Approved July 27, 1965. 
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BROADCASTING COMPANIES, INC., AND 
WLLE, INC. 


I. 


The Commission’s ruling is foreclosed by the 
Cigarette Lebeling and Advertising Act of 1965. 


The immense difficulty which the Commission faces in 
attempting to square its present ruling with the Cigarette 
Labeling and Advertising Act (hereinafter ‘‘Cigarette 
Act”? or ‘‘Act?’) is illustrated by the tenuous distinctions 
which it is forced to draw in attempting to define the area 
within which it still claims freedom of action. Thus, the 
respondents concede that the Act precludes the Commission 
from requiring that statements of health warnings be in- 
cluded in the advertising and ‘‘possibly even adjacent to 
cigarette commercials.’’ (Resp. Br., p. 41). The Commis- 
sion also conceded in its opinion denying the Petitions for 
Reconsideration (Memo. Opinion and Order, Par. 24, R. 
830) that to require that equal time be given to program- 
ming with respect to the health issue ‘‘would be inconsistent 
with the Congressional direction in this field provided in 
the Labeling Act’’ because, in the Commission’s words, 
‘‘the practical result of any roughly one-to-one correlation 
would probably be either the elimination or substantial 
curtailment of broadcast cigarette advertising.”’ 

In making these concessions the respondents apparently 
recognize that Congress intended, in enacting the Cigarette 
Act, to prevent, not only direct regulation of the content of 
cigarette advertising, but also regulatory activity which 
might discourage or inhibit cigarette advertising by placing 
economic or other burdens on it. Having made this con- 
cession, it is difficult to understand how the Commission can 
draw a viable distinction between the ruling which it made 
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here and the regulatory activities which it admits Congress 
intended to bar.* 

As the respondents concede, the scope of the preemption 
of the Cigarette Act is defined by Section 2 of the Act, as 
well as by Section 5 (Resp. Br., p. 40). Section 2, in its 
introductory language, states the policy of Congress ‘‘to 
establish a comprehensive Federal program to deal with 
cigarette labeling and advertising with respect to any 
relationship between smoking and health .. .”’. (Emphasis 
supplied). In subsection (2) of Section 2 Congress proceeds 
to define one of its objectives as being the protection of 
the national economy against the burdens which might be 
imposed by ‘‘diverse, non-uniform, and confusing cigarette 
labeling and advertising regulations with respect to any 
relationship between smoking and health.”’ (Emphasis 
supplied). Again, Section 10 defines the provisions which 
would terminate on July 1, 1969 as ‘‘the provisions of this 
Act which affect the regulation of advertising .. .’’. 

The Commission’s argument is based on a consistent re- 
fusal to recognize that what Congress intended, as 1s clearly 
reflected in this language, was to prevent ‘‘advertising 
regulations’’ concerning the ‘‘relationship between smok- 
ing and health’’, other than the labeling requirement which 
it specifically imposed. It is evident that a requirement 
that a licensee broadcast responsive material in the same 
week in which advertising is carried is just as much a 
‘‘reoulation of advertising’ as a requirement that the 
licensee carry the responsive material in the time period 
immediately following the advertisement. 

Once the Congressional objective is defined, most of the 
arguments made by the Commission can quickly be dealt 
with. For example, the respondents’ argument that the 
preemption for which petitioners contend might affect in 


* The respondents do not define what they mean by ‘¢adjacent.’’ 
No criterion is suggested by which the Commission has been able to 
determine. that it may not require the broadcasting of a warning 
within a minute or an hour after the advertisement has been 
broadcast, but that it may require the broadcasting of such a warn- 


ing during the same day or the same week or the same month. 
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some way state laws forbidding the sale of cigarettes to 
minors or state laws requiring smoking education cam- 
paigns to be presented in public schools is clearly unsound 
(Resp. Br., pp. 40-41). These statutes are obviously not 
statutes which involve ‘‘advertising regulations.”’ Simi- 
larly unsound is the respondents’ argument that under our 
view ‘‘the Commission would be powerless to take any 
action designed to inform the public on the smoking ques- 
tion’? (Resp. Br., p. 41). If the action taken by the 
Commission did not attempt to inform the public by means 
of regulation based on the carrying of advertising, then it 
might well fall outside the scope of the preemption which 
Congress intended. The characteristic of the Commission’s 
action which marks it as falling within the area of preemp- 
tion is the fact that it ties the compulsion of the broadeast- 
ing of health warnings to the carrying of cigarette advertis- 
ing by the station licensee and thereby burdens and inhibits 
cigarette advertising contrary to the intent of Congress. 

It is for the same reason that the respondents’ argument 
that the Commission is furthering national policy is ill- 
founded. As we demonstrated in our main brief (pp. 21- 
92), and as respondents recognize (Resp. Br., p. 44), the 
Cigarette Act was not adopted as an anti-smoking statute, 
but as a compromise measure balancing the competing 
objectives defined in Section 2 of the Act. It is, of course, 
eorrect to say, as the respondents do, that Congress in- 
tended that, during the study period for which it provided, 
the public would receive information concerning the possible 
hazards of smoking and voted funds for this purpose. It 
is not correct, however, to say that Congress intended to 
permit the securing of this objective by placing restric- 
tions or burdens on cigarette advertising itself. A striking 
illustration of the Commission’s misconception may be 
found in the suggestion in respondents’ brief (p. 46) that 
one way in which a licensee may satisfy the obligation im- 
posed by the Commission is by choosing ‘‘not to carry 
cigarette commercials ...’’. It is perfectly clear that Con- 
gress did not wish to permit regulation having this kind of 
impact during the period which it specified. 
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Nor have respondents found any adequate explanation 
of the legislative history, which clearly shows that Congress 
intended to preclude regulation of the kind which the Com- 
mission has here undertaken. Senator Cotton plainly 
stated in the floor debate, that it was the intention of an 
‘‘overwhelming majority’’ of the Senate Committee on Com- 
merce that ‘‘any restriction in the matter of advertising in 
magazines and elsewhere should be held in abeyance.”’ 
(111 Cong. Rec. 13899; emphasis supplied). This cannot 
fairly be distorted into the respondents’ construction, that 
by ‘‘any restriction’? Senator Cotton was referring only to 
the specific restriction contemplated by the original FTC 
proposal, z.e., a requirement that a warning be contained in 
the advertising itself. (Resp. Br., p. 45) 

Nor can the dialogue between Senator Magnuson and 
the Surgeon General, quoted at page 20 of our main brief, 
be construed as a suggestion only that broadcasters would 
not be obligated to air Public Health Service announcements 
(Resp. Br., p. 46). A reading of the dialogue makes it clear 
that the participants understood that broadcasters would 
not be obliged to carry material on the hazards of smoking, 
from whatever source it came. Thus, the Surgeon General 
pointed out that there were ‘‘quite a few other organizations 
who are vitally concerned about this problem’’ who ‘‘may 
very well propose this,’’ 2.e., propose to secure the broad- 
casting of information about the hazards of smoking on 
public service time. Senator Magnuson, in response, quite 
rightly pointed out that the issuance of a report having 
news value is commonly given “‘full coverage’’ without any 
specific governmental requirement that this be done. 

Finally, the respondents are disingenuous in the ex- 
treme in their argument based on cases holding that repeals 
by implication are not favored. As was demonstrated in 
our main brief (pp. 31-34), the Communications Act pro- 
vides no explicit authorization, and indeed no authorization 
at all, for the so-called ‘‘fairness doctrine.’’ It certainly 
provides no explicit authorization for the regulation by the 
Commission of cigarette advertising. Prior to the enact- 
ment of the Cigarette Act, the Commission had not been 
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applying its ‘‘fairness doctorine”’ to cigarette advertising, 
or, indeed, to product advertising of any other kind.* In 
the course of the legislative consideration which led to the 
adoption of the Cigarette Act the Commission expressly 
disclaimed any interest in undertaking regulation in this 
area and advised Congress that it “‘had not held proceedings 
or undertaken studies to evaluate the various factors and 
considerations in this area.”” (NBC/ABC/WLLE Main 
Brief, p. 17). In these circumstances, it is absurd for the 
Commission to suggest that Congress must have intended to 
permit it to act since it did not include in the Cigarette Act 
any specific limitation on the exercise of its authority. 

In sum, the language and legislative history of the 
Cigarette Act make it clear that Congress intended to pre- 
clude, during the period which it specified, any regulation of 
advertising addressed to the relationship between cigarette 
smoking and health. By the ruling which is here challenged 
the Commission has plainly transgressed that prohibition. 


Il. 


The Commission’s application of the “fairness doc- 
trine” to cigarette advertising is arbitrary, capricious 
and an abuse of discretion. 


The Commission attempts to justify the ruling chal- 
lenged here as a logical and natural application of the 
‘fairness doctrine’’, pursuant to which it has sought to 


*The attempt to suggest, in the Banzhaf brief (pp. 4, 26-28) 
that the Commission’s ruling in In re Petition of Sam Morris, 11 
F.C.C. 197 (1946) established a Commission policy of applying the 
<“‘faiyness doctrine’’ to advertising borders on the absurd. That 
1946 decision suggesting that the ‘‘fairness doctrine’ might be 
applicable to liquor advertisements in certain undefined circum- 
stances, has never since been followed, had dropped into oblivion 
until resuscitated by Mr. Banzhaf, and by no stretch of the imagina- 
tion can be regarded as reflecting the Commission’s policy in this 
area. 
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require that its licensees provide time for the expression 
of the various viewpoints which exist with respect to any 
controversial public question. The Commission, however, 
exhibits a curious ambivalence in defining the controversial 
question which forms the basis of its ruling. From time to 
time in respondents’ brief we find suggestions that cigarette 
advertising is an expression of the view that smoking is 
not a hazard to health or that it is ‘‘not incompatible with 
good health’? (Resp. Br., p. 21). In these instances the 
Commission seems to be suggesting that the controversial 
issue as to which the various viewpoints must be heard is 
whether smoking poses a health hazard. 

Elsewhere in their brief, and perhaps more commonly, 
the respondents suggest that the controversial issue is a 
broader one, 7.¢., whether it is desirable to smoke.* Indeed, 
respondents sum up the Commission’s ruling in the follow- 
ing language: 

‘In essence, the Commission has simply found that 
cigarette advertising by promoting the use of a prod- 
uct which may be habit forming and, which has seri- 
ous health implications, without more, has raised 


one side of a controversial issue.’’ (Resp. Br., pp. 
29-30). 


Respondents have apparently gravitated to this latter 
position because of the impossibility of demonstrating that 
cigarette advertising does, in fact, directly or by implication 
make any health claim.** 


* Thus, for example, the respondents suggest that a controver- 
sial issue is presented because ‘‘cigarette commercials are convey- 
ing any number of reasons why it appears desirable to smoke’”’ 
(Resp. Br., p. 20), because ‘‘a chief purpose in cigarette advertis- 
ing is to promote smoking’’ (Jbid.), that “‘cigarette advertising 
does present a pro-smoking point of view’’ (Resp. Br., p. 29), and 
the like. 


** Indeed, as was noted in our main brief, if such advertising 
did, either directly or by implication, make a health claim the 
problem could be dealt with by the Federal Trade Commission 
(See, NBC/ABC/WLLE Main Brief, p. 25). 
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Respondents cannot make true by frequent repetition the 
proposition that to say that a cigarette tastes like a spring 
breeze or is a millimeter longer than its competitor is to say 
something about the impact of smoking on health. To por- 
tray an attractive person enjoying a smoke no more makes 
a health claim than to depict a person eating ice cream sug- 
gests that ice cream won’t make one fat or fill his arteries 
with cholesterol. The absurdity of the respondents’ posi- 
tion becomes evident when they deal, passingly, with radio 
advertising. Thus, respondents, after arguing that broad- 
casters convey to the television audience the idea that 
smoking is ‘‘not incompatible with good health”’ by ‘* ma- 
nipulation of visual imagery”’’, go on to say that the mes- 
sage is carried ‘‘to the radio audience in a different way”’ 
(Resp. Br., p. 21). Their failure to describe this ‘‘ different 
way’’ is understandable, and no doubt calculated. It is, of 
course, evident that a radio message extolling the taste of a 
cigarette neither says or implies anything about health.* 

The fact that the Commission’s ruling is not, in truth, 
based on a finding that cigarette advertising makes a health 
claim is also evident from the Commission’s application of 
the ruling across-the-board to all radio and television ciga- 
rette advertising. The Commission surely cannot have 
found that it is impossible for a cigarette advertisement not 
to make a health claim. Yet, if the Commission were in 
fact resting its ruling on the proposition that every ciga- 
rette advertisement deals with the issue of health, only 
such a finding would support the breadth of the ruling. We 
are driven to the conclusion that respondents are more 
candid about the basis of the ruling when they suggest that 
the controversial issue raised by cigarette advertising is 
the desirability of smoking, not the healthfulness of smok- 
ing. 


* An attempt is made in the Banzhaf brief (p. 8) to suggest that 
particular cigarette advertisements say something about health. In 
the first place it is doubtful that the advertisements cited carry 
the implications which Banzhaf suggests. In any event, it would be 
irrelevant if they did, since the Commission’s ruling applies to all 
cigarette advertisements and the specific advertisements which were 
the subject of the ruling are not of the kind cited by Banzhaf. 
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If, however, the controversial issue which forms the 
basis of the Commission’s ruling is the issue whether 
people should smoke, then the difficulty is in arriving at any 
basis, which is not purely arbitrary, for distinguishing 
cigarette advertising from the advertising of a multitude of 
other products. The Commission does not, of course, take 
the position that all product advertising raises controversial 
issues, and that any broadcaster who carries advertising 
must therefore present programming which is critical of 
the product, or the category of products, which he adver- 
tises. 

The Commission’s ruling, and the respondents’ brief, 
provide little help in ascertaining the precise principle upon 
which the Commission intends to rely in distinguishing 
between the situations in which responsive materials must 
be broadcast and the situations in which they need not be. 
Respondents appear, however, to be attempting an articula- 
tion of the applicable rule at page 17 of their brief when 
they say: 


‘Where a broadcaster allows his facilities to be used 
to encourage consumption of a product which—ac- 
cording to studies of private and public agencles— 
ean in normal use be harmful to health, an obligation 
arises to inform the public of this aspect of the 
matter.’’ 


The Commission cannot contend that cigarette smoking 
is distinguished from the use of other products by any una- 
nimity of views as to the dangers of smoking. Respondents 
recognize that the record made before Congress was replete 
with testimony of recognized experts in the field disagree- 
ing with the Surgeon General’s report in whole or in part. 
Thus, they quote from a report of the Senate Committee 
relating to the testimony of 39 physicans and scientists to 
the effect that it had not been demonstrated scientifically 
that smoking causes lung cancer or other diseases. (Resp. 
Br., p. 34). Respondents also recognize that the House 
Committee was not ‘willing to opt for either medical opin- 
ion”? and that ‘‘Congress appeared unwilling to embrace 
one or another position ...’’ (Ibid.) Indeed, it is presum- 
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ably implicit in the Commission’s finding of a controversial 
issue that there is continuing dispute on the subject.* 
Cigarettes are not, of course, the only product which 
has been claimed to be harmful to health or has been the 
subject of studies which have concluded or suggested that 
harm might result from its normal use. Harm or risk or 
inadequacy of some kind have been attributed, at one time 
or another, to most products, with varying degrees of 
rationality and varying degrees of merit in the criticism. 
Thus, respectable authorities have seen risks in pesti- 
cides,** tranquilizers,*** saturated fats and cholesterol- 
laden foods,t artificial sweeteners,tt+ and allegedly unsafe 


* Among the many witnesses who gave testimony criticizing or 
disagreeing with the Surgeon General’s report were Dr. John H. 
Mayer, Jr., head of the Division of Thoracic Surgery of the Kansas 
City General Hospital and Medical Center; Dr. William B. Ober, 
director of laboratories at the Knickerbocker Hospital in New York 
City, and a cancer specialist; Professor K. A. Brownlee of the Uni- 
versity of Chicago, author of two widely used textbooks ; and Dr. 
Thomas Burford, Chief of Chest Surgical Service at Barnes Hospital 
and Professor at the Washington University School of Medicine. 


** Rachel Carson, The Silent Spring (1962) pp. 158-61, 202-04. 
Miss Carson notes that many household insecticides contain sub- 
stances whose dangerous toxicity has been the subject of both 
governmental and private concern. Id. at 158. 


*** At least one of the statistical studies of the relationship 
between smoking and death rates shows a high correlation between 
death rates and the taking of tranquilizers. Hammond, Smoking 
in Relation to Mortality and Morbidity, Statistical Research Section, 
Medical Affairs Department of the American Cancer Society. 


+ For example, a study published by the National Center for 
Health Statistics (Series II, No. 22) entitled ‘‘Serum Cholesterol 
Levels in Adults—United States 1960-62’? by F. Moore, among 
many others, finds an association between high serum cholesterol 
and coronary heart disease. Many leading authorities recommend 
reduced saturated fat intake to lower serum cholesterol. £.g., 
Grande, Dietary Factors and Serum Cholesterol, in PREVENTION OF 
Iscuemic Heart DisEAsE, ed. Raab (1966) at p. 266. 


tt See, e.g., Sayer, Artificial Sweeteners—Their Impact on the 
Food Laws, 21 Foop, Druc Cosmetic Law JouRNAL, 111 (1966), pp. 
111-12; XVIII News Report, National Academy of Sciences, No. 3, 
p. 6 (March 1968). 
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makes or models of American automobiles,* among many 
possible examples. 

Moreover, while the principle, as framed in respondents’ 
brief, is limited to products claimed to be ‘‘in normal use 
harmful to health’’, no reason appears why harm to health 
should have some favored status as opposed to harm to other 
social interests, e.g., environmental beauty, the protection 
of property, physical comfort and well-being, or moral or 
spiritual values. If the Commission is empowered to com- 
pel the broadcasting of responsive material whenever adver- 
tising is carried of products claimed to be harmful to health, 
no reason appears why it is not also empowered to compel 
the broadcasting of such material in connection with the 
advertising of products claimed to be harmful in any other 
way. 

What we are apparently left with is a roving commission 
in the FCC to sift and weigh what is written and published 
about products which are advertised on radio or television, 
to determine when, by some standard which the Commis- 
sion refuses to articulate, the published opinions have a 
sufficient consensus or are expressed with sufficient stridency 
to move the Commission to action, and then to compel the 
broadcasting of responsive material, without the Commis- 
sion itself arriving at any judgment either as to whether the 
criticism of the product is accurate or whether the public 
has inadequate information to enable it to decide that ques- 
tion for itself. 

The potentiality of the Commission’s alleged principle 
of action is further amplified by the fact that there is 
nothing in this ruling, or in the basis for it, which would 
limit the Commission’s action to the area of advertising. 
The Commission has mandated the broadcasting of anti- 
smoking material, not because cigarettes are advertised on 
television and radio, but because pro-smoking views are 
expressed on television and radio. If, in determining what 
issues are raised by non-advertising program materials, the 


* Thus it has been argued that many automobiles, in normal 
use, are excessively dangerous because of design deficiencies or the 
lack of available safety devices. Nader, Unsafe at Any Speed 
(1965) ; Kearney, Highway Homicide (1966). 
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Commission is to be as subtle as it has been here, then it 
would be able to regard almost any broadcast as expressing, 
either directly or by implication, a view as to which some 
response might be necessary. If the Commission regards 
every cigarette commercial as expressing a view on the 
health hazards of cigarette smoking, might it not with equal 
reason regard the smoking of a cigarette by the protagonist 
in a play as expressing a pro-smoking point of view, or the 
telecasting of a military parade as expressing a pro-war 
point of view, or the televising of a view of a smog-choked 
city as expressing a point of view on the subject of air pol- 
lution? Such examples may be characterized by the res- 
pondents ‘‘as a parade of horribles’’; the difficulty, how- 
ever, is that the Commission has provided no understand- 
able criterion to distinguish between those situations which 
fall within the scope of its ruling, and those which do not. 

Tt is evident that this ruling marks a sharp break with 
any concept that broadcast licensees are responsible for 
the selection and development of the programming for their 
stations and that they are not to be penalized for the rea- 
sonable exercise of their judgment. In the past the Com- 
mission has been careful to emphasize that the obligation 
of the licensee did not go beyond the obligation to make its 
own reasonable judgments as to whether a controversial 
issue of public importance is involved in any particular pro- 
gramming; if so, what viewpoints should be presented and 
what spokesman heard; and the frequency, length, and for- 
mat of material to be presented. The licensees are now 
told, however, that since, in the Commission’s judgment, a 
health claim may be found in cigarette advertising, and i 
its judgment there is sufficient clamor to make the issue con- 
troversial, and in its judgment time each week is necessary 
to inform the public adequately, the licensee is deprived of 
all discretion in the matter, and is compelled to carry pro- 
gramming of the kind which the Commission thinks is 
appropriate. 

No one denies that Congress and the agencies which 
Congress creates can regulate dangerous products. On 
appropriate findings the distribution of products may be 
forbidden, and violators subjected to criminal penalties. 
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Nor is there any doubt that deceptive labeling or advertis- 
ing can be dealt with by the agencies of government. The 
justification for such regulation lies in the fact that it can 
prevent social ills and can be based on standards susceptible 
of reasonably fair and efficient definition and application. 
If the test is merely whether the advertisement is false or 
misleading, reasonably precise standards for answering 
that question can be devised. If the test is whether a prod- 
uct produces harm sufficient to warrant prohibiting or 
limiting its sale, Congress or the agency charged with 
responsibility can determine what the harm is and whether 
the need for or utility of the product is sufficient to warrant 
risking that harm. 

The Commission is operating under no comparable set 
of standards. It has not determined whether the product 
is or is not harmful but only that there is an outery from a 
number of sources. It has not determined that the adver- 
tisements are false or misleading, but only that, in its view, 
they imply something about health. Administrative action 
with enormous impact, not only on the financial fortunes of 
those who feel the effect of the regulation, but also on the 
content of what is published by an important segment of 
the press, cannot properly be rested on criteria so amor- 
phous. 


II. 


The Commission’s “fairness doctrine” as applied 
in this case violates the First Amendment. 


While respondents say that it is ‘‘well-nigh frivolous”’ 
to suggest that the Commission’s action violates the First 
Amendment (Resp. Br., p. 55), the Supreme Court’s grant 
of certiorari in the Red Lion case, 381 F. 2d 908 (D. C. Cir.), 
eert. granted, 389 U. S. 968 (1967), its postponement of the 
argument in that case until it can have the benefit of the 
views of the United States Court of Appeals for the Seventh 
Circuit in Radio Television News Directors Association v. 
FCC, Nos. 16,369, 16,498 and 16,499, and the recent well- 
reasoned arguments and statements questioning the prem- 
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ises and constitutionality of the ‘‘fairness doctrine’’ joi 
in suggesting that this issue merits the most careful con- 
sideration.* Moreover, the ruling challenged here suggests 
that the ‘‘fairness doctrine’’ may, in its vague and shifting 
contours, pose threats not evident to this Court when it 
decided the Red Lion case. 

Respondents’ constitutional position is based entirely 
on the obvious non-sequitur that, because broadcasting 
must be ‘‘regulated,’’ the Commission must, as a part of 
that regulation, monitor and control the ‘‘fairness’’ of what 
is broadcast. Thus the fundamental basis of the respond- 
ents’ position is that ‘‘Repeal of the Communications Act 
would still create chaos’’ (Resp. Br., p. 53) and that ‘‘Since 
the radio spectrum is limited, government may and must 
regulate access to it....’’ (Resp. Br., p.51). Noone denies, 
however, the necessity for whatever regulation is required 
to prevent destructive interference. The real issue is 
whether there is anything about broadcasting which war- 
rants the particular kind and degree of regulation which 
the Commission has attempted here. 

A consideration crucial to a determination of how much, 
and what kind of, regulation of broadcasting is permissible 
is the question why regulation is necessary at all. If, as 
respondents say, the regulation is the result of some 
‘‘yniqueness”’ of broadcasting, it is a relevant question 
what the ‘‘uniqueness”’ is and what kind of regulation it 
inevitably calls for. 

The essential need for broadcasting regulation does not 
flow, as respondents suggest, from the fact that there are 
more persons who wish to broadcast than there are places 
in the frequency spectrum. Even if there were room for 
all, regulation would be necessary in order that two broad- 
casters not occupy the same space. The need for regulation 
flows, in the first instance, from the phenomenon of inter- 
ference, a phenomenon which does not exist in other media 
of communication. It is true that, whenever the number of 


*F.g., Kalven, Broadcasting, Public Policy and the First 
Amendment, 10 J. Law & Econ. 15 (1967) ; Robinson, The FCC and 
the First Amendment: Observations on 40 Years of Radio and 
Television Regulation, 52 Mrxn. L. Rev. 67 (1967). 
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applicants exceeds the number of frequencies available, the 
Commission may be required, in addition to assigning fre- 
quencies, to select among the applicants. This second step 
is not, however, universally or inevitably necessary since 
in many communities there are more frequencies available 
than there are persons able and willing to use them.* In 
such communities, the only need for regulation which in- 
evitably flows from the nature of broadcasting is the need 
that each broadeaster be assigned a specific frequency on 
which to operate. 

The question then becomes whether, in those communi- 
ties in which a selection must be made among applicants, 
there is anything in the nature of broadcasting which re- 
quires that the selection be based, in part, on an evaluation 
of the ‘‘fairness’’ of what the licensee has broadcast. 

It is evident that the kind of regulation we are here 
considering, 7.e. the imposition of a requirement of fairness, 
would be impermissible with respect to newspapers, books, 
magazines and other media of communication. Respond- 


* One commentator has said that: 


‘‘In almost all radio and television markets, economic bar- 
riers to entry will come into play before the technical bar- 
riers. The economic limitations have already become the 
dispositive factor in the growth of radio and television 
stations in many, if not most, small and medium-sized 
markets. The barrier to entry to further stations in those 
areas is not the technical unavailability of frequencies, but 
rather the economic inability of the area to support an addi- 
tional station and the unavailability of sources of program- 
ming different from that which is already being provided 
by the existing stations. This situation then is identical to 
the situation in all large mass communications media.”’ 
Robinson, loc. cit. supra, pp. 158-59. 


To the same effect is C. SrepMaNN, Rapio TELEVISION AND SocreTy 
at 225 (1950) : 


“‘More men can get into radio’s domain today, and at far 
cheaper cost, than into the newspaper world.’’ 


See also F. Tuayer, Lega ConrTRoL OF THE Press 126 (1956) ; 
Sullivan, Editorials and Broadcasting: The Broadcasters Dilemma, 
32 Geo. Wasn. L. Rev. 719, 756-61 (1964); Note, Regulation of 
Program Content by the FCC, 77 Harv. L. Rev. 701, 705-06 (1964) ; 
Note, The Federal Communications Commission and Program Reg- 
ulation, 41 Nes. L. Rev. 826, 838-39 (1962). 
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ents apparently concede this much since they appear to 
recognize that their argument can succeed only if they are 
able to differentiate broadcasting from the daily newspaper 
and other communications media in some relevant way. 

Respondents apparently concede as well that no special 
requirement for regulation flows from any insufficiency in 
the number of broadcasting voices as compared with news- 
paper voices. Thus, they do not challenge the proposition 
that radio and television voices now outnumber daily news- 
papers. They suggest, rather, that there is no significance 
in the comparative number of voices that are available in 
the two media, but only in the fact that in broadcasting 
there must be a selection among applicants because, in some 
areas of the country, the number of applicants exceeds the 
number of available channels. (Resp. Br., pp. 53-54) 
Again, respondents rely wholly on the assumption, neither 
proved nor explained, that, because there must be a selec- 
tion among applicants, that selection must take ‘‘fairness’’ 
in programming into account. 

The Commission has never undertaken to demonstrate, 
either in this proceeding or anywhere else, that there is 
something about the impact of broadcasting or the nature 
of the listening public which makes it more essential than 
in other media that programming be wholly unbiased. 
There is no reason to believe that any such necessity exists. 
Speaking of the underpinnings of the Commission’s policy 
in this area, Professor Jaffe recently commented, in a paper 
submitted to the Special Subcommittee on Investigations 
of the House Committee on Interstate and Foreign Com- 
merce: 


‘Closely related to the notion of TV’s uniqueness is 
the notion of what I would call its autonomy. This 
is the notion—more or less resting on its uniqueness 
—that TV is not simply a part of the whole complex 
of communication. It is thought to be separate, a 
complete system of communication in itself, in the 
sense that it has an audience which is reached pri- 
marily, even exclusively, by it. A large mass of TV 
and radio listeners are conceived as insulated from 
other channels of communication. It is supposed 
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that they do not read newspapers, magazines, or 
books and, it would seem, do not receive information 
informally from their friends, associates, or or- 
ganizations. * * * 

‘‘In the absence of more precise information than 
I have, I can only speculate as to its validity. I 
question the validity of the notion of the msulated 
listener both as a fact and as a significant phenom- 
enon.’’ Jaffe, The Fairness Doctrine, Equal Time, 
Reply to Personal Attacks, and The Local Service 
Obligation: Implications of Technological Change, 
at pp. 2-3 (U. S. Government Printine OrFice, 1968) 
(Emphasis supplied). 


The difficulty with the Commission’s position is that it 
has undertaken to supervise the fairness of broadcasting, 
in apparent recognition that such regulation of other media 
is forbidden by the First Amendment, but without articula- 
ting what it is about broadcasting that makes such regula- 
tion so urgently necessary. No record has been made in 
any forum to show that broadcasting must be singled out of 
the communications complex for this special form of regula- 
tion. As has been demonstrated, the Commission’s em- 
phasis on the fact that a selection must be made among 
applicants does not meet the point since it does not in- 
evitably follow that the selection must take into account 
‘‘fairness’’ in broadcasting. 

Broadcasting is not the only medium of expression 
which requires the intervention of government to license 
the opportunity for expression. A close analogy can be 
found in cases relating to the licensing of streets and other 
public places for the conducting of parades or other public 
demonstrations. As Professor Kalven has pointed out: 
‘You cannot have two parades on the same corner at the 
same time.’? Kalven, The Concept of the Public Forum: 
Cox v. Louisiana, 1965 Sup. Or. Rev. 1, 25 (1965). In- 
deed, only a limited number of parades or demonstrations 
can be accommodated by a single city at a particular time. 
It does not follow from this, however, that a municipality 
may require any particular parade or demonstration to be 
‘“‘fair’’ in what it expresses or that its sponsors present a 
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parade expressing a contrary point of view. And it would 
surely be unconstitutional for a government agency to 
review the plans for each parade to determine whether, in 
the light of the content of the ideas to be expressed, one 
parade should be preferred over another in order to give 
equal voice to every “‘legitimate’’ view. 

In a series of decisions the Supreme Court has affirmed 
that although a state ‘‘may lawfully regulate the conduct 
of those using the streets’’, it must not in the process 
abridge First Amendment freedoms. Schnevder v. State of 
New Jersey, 308 U. S. 147, 162 (1939) (distribution of hand- 
bills) ; Talley v. California, 362 U.S. 60 (1960) ; Coz v. New 
Hampshire, 312 U. S. 569 (1941) ; Guyot v. Pierce, 372 F. 
2d 658 (5th Cir. 1967). 

Ordinances have frequently been struck down where by 
virtue of their vagueness or the undue discretion conferred 
upon local officials, there was a possibility of their being 
applied in such a way as to permit governmental control of 
the content of expression. E. g., Guyot v. Pierce, supra; 
King v. City of Clarksdale, 186 So. 2d 228 (Miss. 1966) ; 
Lovell v. Griffin, 303 U. S. 444, 451 (1938) ; Saia v. New 
York, 334 U. S. 558, 562 (1948). As the court pointed out 
in Kunz v. New York, 340 U. S. 290 (1951) ; 


‘we have consistently condemned licensing sys- 
tems which vest in an administrative official discre- 
tion to grant or withhold a permit upon broad criteria 
unrelated to proper regulation of public places.” 
(340 U. S. at 294) 


It is evident that if the only uniqueness of broadcasting 
lies in the phenomenon of interference and the necessity, in 
some circumstances, of selection among applicants, it does 
not follow from that uniqueness that the Commission may 
regulate the ‘‘fairness’’ of what is broadcast, any more 
than the Post Office could deny the enormously valuable* 


* United States ex rel. Rodriguez v. Weekly Publications, Inc., 
68 F.Supp. 767, 770 (S.D.N-Y. 1946); Ablard & Harrison, The 
Post Office and Publishers’ Pursestrings: A Study of the Second- 
Class Mailing Permit, 30 Gro. Wasu. L. Rev. 567 (1962). 
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second-class mailing privilege to a periodical which was not 
‘fair’? on the smoking issue.® Certainly it does not 
follow that such regulation may be effected on the basis of 
standards and criteria so vague as to give the Commission 
a free, and almost unreviewable, power to select those views 
the expression of which it will compel, and those which it 
will not. 

As Commissioner Loevinger said, in an opinion dis- 
senting from the Commission’s recent action in amending 
the personal attack rule by which it has implemented its 
‘fairness doctrine’’ In one area: 


‘¢Thus I come to the fourth reason to dissent to 
adoption of the revised rules, which is that they give 
the Commission greater power to influence or control 
the expression of ideas than should be given to any 
Government agency... - 


* s * * * * 


‘In the present matter the Commission’s change- 
able, erratic and confusing course in its efforts to 
codify and clarify its own uncertain precedents dem- 
onstrates an absence of such consideration, skill and 
precision as is required in this area. 


‘‘Certainly in the area of First Amendment free- 
doms doubts should be resolved against the existence 
or exertion of government power to control.... The 
Commission course with respect to these rules argues 
strongly against the wisdom of their adoption. The 
rules as revised seem clearly to burden, and thus 
abridge, free expression through the broadcast 
media. In case of even arguable conflict between ad- 
ministrative action or power and First Amendment 
protections I will not hesitate to resolve every doubt 
in favor of maintaining the First Amendment free- 
doms.’’** 


* Hannegan v. Esquire, 327 U. S. 146 (1946). 


** Memorandum Opinion and Order, FCC 68-356 adopted March 
27, 1968, In the Matter of Amendment of Part 73 of the Rules Re- 
lating to Procedures in the Event of a Personal Attack, Dkt. No. 
16574, Dissenting Opinion of Commissioner Loevinger, pp. 8-10. 
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Conclusion. 


For the reasons stated, it is submitted that the ruling 
of the Commission should be set aside. 
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Pornt I—The Communications Act and the Cigarette 
Labeling Act must be read and applied in conjunc- 
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The fact that the FCC’s decision may have an 
effect on cigarette advertising does not pre- 
clude the FCC from requiring licensees to 
operate in the public interest 


Port Il—Cigarette advertisements necessarily con- 
vey the message that cigarette smoking is not 
harmful and the Fairness Doctrine requires 
merely that a significant amount of time be de- 
voted by a licensee to the opposing view 


Porurr I1J—The application of the Fairness Doctrine 
to licensees carrying cigarette advertisements is 
reasonable and not violative of the Constitution 


Conclusion 


Cases CIrrEeD 


Beard v. Alexandria, 341 U. S. 622 (1951) 


Bookcase, Inc. v. Broderick, 18 N. Y. 2d 71 (1966), 
App. Dism’d 385 U. S. 12, 943 (1966) 


TABLE OF CONTENTS 


PAGE 
Farmers and Bankers Life Insurance Co., 2 F.C.C.455 10 
Farmers Union v. WDAY, 360 U. S. 525 (1959)... 17 


Head v. New Mexico Board of Examiners, 374 U. S. 
424 (1963) 


Martin v. Struthers, 319 U. S. 141 (1943) 
Murdock v. Pennsylvania, 319 U. S. 105 (1943) 
Oak Leaves Broadcasting Station, Inc., 2 F.C.C. 298 
Petition of Sam Morris, 11 F.C.C. 197 (1946) .... 


Red Lion Broadcasting Co., Inc. v. Federal Commu- 
nications Commission, 381 F. 2d 908 (1967) ..8, 12,16 


RFKB Broadcasting Association v. Federal Radio 
Commission, 47 F. 2d 670 (C.A.D.C. 1931) 10 


Valentine v. Chrestenson, 316 U. S. 52 (1942) .... 17 
WSBC, Inc., 2 FCC 293 


STATUTES 


Cigarette Labeling Act .......-...---+-++-- 7, 8, 10, 11,13 


Communications Act 


Radio Act of 1927 


First Amendment, Constitution of the United States. 12, 
16, 17 


Fifth Amendment, Constitution of the United States 16 
Ninth Amendment, Constitution of the United States 16 


TABLE OF CONTENTS 


MiscELLANEOUS 


1964 Report of the Surgeon General 
1967 Report of the Surgeon General 


FCC’s Memorandum Opinion and Order (R. 814-874) 8 


AMICUS CURIAE BRIEF OF NATIONAL 
TUBERCULOSIS ASSOCIATION 


Statement 


This amicus curiae brief is submitted with the consent 
of all parties by the National Tuberculosis Association 
in support of the decision of the Federal Communications 
Commission applying the ‘‘Fairness Doctrine’’ to all li- 
censee broadcasters which present advertisements in favor 
of cigarette smoking. 


The National Tuberculosis Association is a charitable 
corporation organized and existing under the laws of the 
State of Maine. Originally, its principal purposes were the 
prevention, cure, care and control of tuberculosis. More 
recently such purposes have been expanded to include the 
same with respect to bronchitis, emphysema and ail other 
respiratory diseases. To reflect such expanded purpose, 


the Association recently changed its name to National 
Tuberculosis and Respiratory Disease Association (here- 
inafter sometimes the ‘‘NTA’’). 


The NTA’s Concern 


As indicated, the NTA is primarily concerned with 
cigarette smoking in relation to chronic respiratory dis- 
eases, especially emphysema and chronic bronchitis, and 
their crippling and fatal effects. Of particular concern to 
it is the increasing threat these diseases present to chil- 
dren and youth and the urgent need to do everything 
possible to prevent them. 


The hazards of cigarette smoking are startling, particu- 
larly in NTA’s field of concern. In his 1964 report the 
Surgeon General concluded that: 


‘‘1, Cigarette smoking is the most important of the 
causes of chronic bronchitis in the United States, and 
increases the risk of dying from chronic bronchitis. 
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‘<9. A relationship exists between pulmonary em- 
physema and cigarette smoking but it has not been 
established that the relationship is causal. The smok- 
ing of cigarettes is associated with an increased risk 
of dying from pulmonary emphysema. 


“3. For the bulk of the population of the United 
States, the importance of cigarette smoking as a cause 
of chronic bronchopulmonary disease is much greater 
than that of atmospheric pollution or occupational 
exposures. 


‘*4. Cough, sputum production, or the two combined 
are consistently more frequent among cigarette smok- 
ers than among nonsmokers. 


“*5. Cigarette smoking is associated with a reduction 
in ventilatory function. Among males, cigarette 
smokers have a greater prevalence of breathlessness 
than nonsmokers.”’’ 


In his supplementary report in 1967 the Surgeon General 
added: 


‘‘ Additional evidence from the four major prospec- 
tive studies indicates that cigarette smokers have a 
markedly increased risk of dying from chronic 
bronchitis and pulmonary emphysema. The range of 
risk varies for cigarette smokers between three and 20 
times the mortality rates for nonsmokers * * *.’’ 


‘¢‘ Additional evidence strongly supports the conclu- 
sion in the Surgeon General’s 1964 Report that cigar- 
ette smoking is the most important of the causes of 
chronic bronchitis in the United States, and increases 
the risk of dying from chronic bronchitis.”’ 


‘“‘The relation of cigarette smoking to death from 
bronchitis and emphysema is presented by mortality 


ratios in table 2* * °” 
e ® ° 
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“Table 2.—Age-adjusted mortality ratios for current 
smokers of cigarettes only, by number of 
cigarettes smoked daily 


Cigarettes smoked per day 
at entrance to study 


Eee ranean 
Occasion- 
al or 
never 

Cause of death smoked 1-9 10-20 21-39 40+ 


Bronchitis or emphysema 
or both (500-502, 527.1) 10 46 100 i118 182 
Bronchitis with or without 
emphysema (500-502) -. 10 3.6 4.5 4.6 83 . 
Emphysema (527.1) .... 10 § 53 14.0 17.0 25.3 


Source: U.S. Veterans study (44).”’ 


‘<* ® © Deaths from chronic bronchitis and emphy- 


sema have been summarized in table 3 which gives 
mortality ratios by the number of cigarettes smoked 
each day. Here, again, the mortality is much higher 
among smokers and is directly related to the number 
of cigarettes smoked. The mortality ratios reported 
for both diseases combined are similar to those re- 
ported for the U. S. Veterans study.”’ 
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“Table 3.—Age-adjusted mortality ratios for smokers 
of cigarettes only by number of cigarettes 
smoked daily 


Cigarettes smoked per day 
at entrance to study 


Non- 
Cause of death smokers 1-9 10-20 21+- 


Bronchitis or emphysema 


1.0 6.12 10.0 10.44 
Bronchitis with or without 
emphysema (500-502) .. 1.0 7.0 13.7 14.6 
Emphysema (527.1) .... 1.0 48 6.1 6.9 


2 Calculated from (12). 
Source: Canadian Pensioners study (12).”’ 


In the light of the Surgeon General’s Reports of 1964 
and 1967 and the findings of the NTA’s own Medical Sec- 
tion, the Board of Directors of the NTA passed the fol- 
lowing resolution on February 10, 1968, setting forth its 
position and policy on and with respect to cigarette smok- 
ing: 

‘‘The Board of Directors of the National Tuberculosis 
and Respiratory Disease Association views with deep 
concern the overwhelming evidence that cigarette 
smoking is a disastrous health hazard. Such evidence 
is cited in a 1967 Public Health Service Review en- 
titled, ‘The Health Consequences of Smoking,’ and in 
a recent statement by the NITRDA’s medical section, 
the American Thoracic Society, entitled ‘Smoking and 
Health’. The principal conclusions in these state- 
ments may be condensed, and paraphrased as follows: 


1. There is massive evidence that cigarette smok- 
ers die younger than non-smokers. In addition 
the risk of disability from lung cancer, chronic 
bronchitis, emphysema, coronary heart disease, 
and certain other diseases is much greater 


5 


among cigarette smokers than among non- 
smokers. 


. The risk is related to the number of cigarettes 
smoked per day and the number of years a per- 
son has smoked them. 


. Even apparently healthy cigarette smokers 
have some impairment of their lungs and breath- 
ing capacity. Frequently they have a chronic 
cough with sputum, which are symptoms of 
chronic bronchitis. 


. Stopping smoking almost always improves 
lung function and reduces or stops cough and 
sputum production. It clearly reduces also the 
risk of illness and death from coronary heart 
disease, lung cancer, and emphysema. 


. The risk of death and disability among former 
cigarette smokers decreases remarkably after 
ten years of nonsmoking. 


‘On the basis of the above evaluations, the Board of 
Directors of the National Tuberculosis and Respira- 
tory Disease Association reaffirms and endorses with 
even greater emphasis its decision taken in 1960 to 
promote an intensive effort to prevent the establish- 
ment of this lethal habit. 


‘‘Our chief weapon is education—to promote under- 
standing of the hazards of cigarette smoking in every 
segment of our adolescent and adult population. It is 
the obligation and opportunity of every person and 
organization interested in the health of Americans to 
participate in this movement. Specifically, each tuber- 
culosis and respiratory disease association is urged to 
develop and sponsor an active program to prevent 
young people from becoming smokers, and to convince 
smokers that they should stop smoking. 


“This is the responsibility of all of us.”’ 
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The fact is that emphysema, chronic bronchitis and 
asthma, all ‘‘obstructive lung diseases’’, together are now 
the tenth cause of death in this country. Emphysema ac- 
counts for the bulk of these deaths; the increase in em- 
physema deaths has been extremely rapid in recent years. 
Today, this disease is the second most frequent single dis- 
ease for which workers are retired early, with disability 
benefits approximately ninety million dollars ($90,000,000) 
annually. 


The ultimate and most important concern and that which 
in our opinion ‘‘triggered’’ the imposition of the Fairness 
Doctrine in this case is the impact of cigarette advertise- 
ments on the children and youth of our nation. Except for 
a passing unsustainable claim (NBC et al. Br., p. 23), 
nowhere in petitioners’ extensive ‘‘constitutional’’, “<fair- 
ness’? and other legal arguments is this problem considered. 
The ‘‘public interest’? (which the petitioners would have 
this Court disregard as ‘‘pre-empted’’, constitutionally 
overridden, ete.) sought to be served or protected herein is 
the same ‘‘public interest’’ which requires that since minors 
are among the listening and viewing public there be cer- 
tain censorship rules, such as the prohibition of obscenity, 
nudity, etc., from the airwaves. For essentially the same 
reasons, i.e., protection of the physical health and life of 
our youth, as with their moral health, the petitioners’ eco- 
nomic interests and arguments should fail and the greater 
public interests should be protected and prevail. 


From the foregoing it is clear that the National Tuber- 
culosis Association has a direct and substantial interest in 
the outcome of these proceedings and for this reason it is 
serving and filing this amicus curiae brief herein. 


The Issue 


Many issues have been raised and much has been writ- 
ten in favor of and against the FCC’s decision in this 
ease but we think and submit that the basic issues are few 
and their resolution should not be difficult. 
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The principal issue is whether the FCC may, in requir- 
ing a licensee broadcaster to operate in the public interest, 
apply the Fairness Doctrine to such broadcaster when it 
carries advertisements in favor of cigarette smoking. 


Much of the confusion on the issues herein may arise 
from what appears to be a misstatement and/or a misun- 
derstanding of at least two of the basic questions involved. 


For example, petitioners (hereinafter petitioners means 
other than Banzhaf) argue at length that because Congress 
enacted a law providing that ‘‘no statement relating to 
smoking and health shall be required m the advertising of 
any cigarettes the packages of which are labeled in con- 
formity with ...’’ the law, all other governmental authori- 
ties are precluded from promulgating and enforcing any 
law or rule which might have an effect on the advertising 
of cigarettes. So to state and argue the issue as petitioners 
have done is to answer it adversely to them because the 
Cigarette Labeling Act is not drafted so as to preclude 
any regulation which may have an effect on advertising. 
The real issue is whether Congress in the enactment of the 
Cigarette Labeling Act meant to restrict the FCC (or any 
other governmental body for that matter) from carrying 
out a conjunctive statutory duty, in the FCC’s case the 
duty to require licensee broadcasters to operate in the 
public interest, or whether the two statutes involved may 
not be read and applied conjunctively with one another. 


Similarly, much of petitioners’ argument is also directed 
at a claimed ‘‘unfairness’’ in the application of the Fair- 
ness Doctrine because broadcast licensees which broadcast 
cigarette commercials and which grant a significant amount 
of time to spokesmen for the view that smoking may be 
hazardous to health are not required to grant reply time 
to cigarette manufacturers for the view that smoking may 
not be hazardous to health. 


This also appears to us to be a misunderstanding of the 
basic question in that the FCC’s finding and conclusion 
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is that cigarette commercials portray the use of cigarettes 
as attractive, desirable and enjoyable and encourage peo- 
ple to smoke and by so doing convey the message “‘that 
smoking carries relatively little risk.’’ It is this affirma- 
tive presentation of cigarette smoking as a desirable, and 
implicitly safe, habit which is the issue of public impor- 
tance to which the Fairness Doctrine attaches and which 
requires a presentation of the opposing view that there 
may be risks or health hazards involved therein. 


The constitutional, arbitrariness and procedural issues 
posed by the petitioners on this appeal seem to us to be 
answered for the most part by the facts and history of this 
proceeding, by this Court’s opinion in Red Lion Broadcast- 
ing Co., Inc. v. Federal Communications Commission, 381 
F. 2d 908 (1967), and by the FCC’s Memorandum Opinion 
and Order (R. 814-874) and they will only be treated 
briefly herein. 


ARGUMENT 


POINT I 


The Communications Act and the Cigarette Label- 
ing Act must be read and applied in conjunction with 
one another. 


The fact that the FCC’s decision may have an 

effect on cigarette advertising does not preclude 

the FCC from requiring licensees to operate in 
the public interest. 


Long before the Cigarette Labeling Act was enacted, 
Congress enacted the Radio Act of 1927 and the Com- 
munications Act of 1934 and established first the Radio 
Commission and thereafter the FCC. Such Commissions 
established, promulgated and expanded the Fairness Doc- 
trine (1929-1949) and the FCC indicated such Doctrine to 
be applicable to advertising involving issues of public 
importance in Petition of Sam Morris, 11 FCC 197 (1946). 
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Following the formal adoption of such Doctrine by the 
FCC in a 1949 report, Congress officially approved and 
sanctioned it and made it crystal clear that nothing would 
be construed to relieve broadeasters from the obligation 
(i) ‘‘to operate in the public interest’’ and (ii) ‘‘to afford 
reasonable opportunity for the discussion of conflicting 
views on issues of public importance’? when it amended 
Section 315(a) of the Communications Act of 1934 with 
the following provision: 


<¢# * * Nothing in the foregoing sentence shall be 
construed as relieving broadcasters, in connection 
with the presentation of newscasts, news interviews, 
news documentaries, and on-the-spot coverage of news 
events, from the obligation imposed upon them under 
this chapter to operate in the public interest and to 
afford reasonable opportunity for the discussion of 
conflicting views on issues of public importance.”’ 


It cannot reasonably be disputed that the question of 
whether or not a person or the public should smoke 
cigarettes is an ‘‘issue of public importance’’. The statu- 
tory mandate to all licensees is clear that as to all such 
issues they must afford reasonable opportunity for the 
discussion of conflicting views. The fact that one side of 
the issue of public importance is posed in commercial 
advertising rather than in a newscast, an editorial, a paid 
announcement, a documentary or otherwise, is immate- 
rial; the obligation exists not by virtue of the type of 
broadcast but by the fact that the question is an “‘issue 
of public importance’’. 


There certainly can be no question but that advertising 
falls within the public interest responsibilities of a licensee. 
Head v. New Mexico Board of Examiners, 374 U. S. 424, 
437-441 (1963). 


Moreover, as noted, broadcasters have the additional 
statutory obligation of operating at all times in the ‘‘public 
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interest”’. Indeed, as the FCC points out in its opinion, 
apart from the Cigarette Labeling Act, ‘‘ordinarily the 
question presented would be how the carriage of such com- 
mercials (advertising) is consistent with the obligation to 
operate in the public interest’’. 


While the FCC expresses reservations concerning its 
power to forbid broadcast licensees from carrying any 
cigarette advertising as being contrary to the “‘public 
interest’’, we believe such a decision to be well within the 
power and authority of the Federal Communications Com- 
mission and that such power and authority were not abro- 
gated or modified by the Cigarette Labeling Act. The so- 
called pre-emptive provisions in the Act certainly do not 
prohibit any such action. They merely prevent the inser- 
tion of statements relating to smoking and health in the 
advertising of cigarettes; they do not preclude the elimina- 
tion of such advertising and should not in a medium such 
as broadcasting otherwise subject to the dictates of the 
overriding ‘‘public interest’’. 


The FCC and its predecessor have heretofore, with 
judicial approval, denied renewal of a license to stations 
which broadeast programs inimical to the public interest. 
KFKB Broadcasting Association v. Federal Radio Com- 
mission, 47 F. 2d 670, 671 (C.A.D.C., 1931) ; see also Farm- 
ers and Bankers Life Insurance Co., 2 F.C.C. 405, 457- 
459; WSBC, Inc., 2 F.C.C. 293, 294-296, and Oak Leaves 
Broadcasting Station, Inc., 2 F.C.C. 298. 


The power to deny renewal of a license or to prohibit 
a program in its entirety on the ground of inconsistency 
with the ‘‘public interest”? is clearly greater than the 
power to impose the Fairness Doctrine and, absent specific 
contrary statutory authority which is not present here, 
would certainly encompass and permit the latter. The 
greater necessarily includes the less. 


With respect to petitioners’ claim of pre-emption, there 
are and have been over the years innumerable Acts of 
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Congress which overlap and affect the requirements of 
other Acts but, except in the case of outright conflict, such 
Acts have consistently been read in conjunction with one 
another and not as pre-emptive of one another. The case 
at bar, if anything, presents a far stronger case than the 
normal one because here there is no actual overlap. 


The Cigarette Act regulates the tobacco industry’s ad- 
vertisement of its product. The Communications Act reg- 
ulates the operation of broadcast licensees in the public 
interest and in requiring reasonable opportunity for dis- 
cussion of conflicting views on issues of public importance. 
While enforcement of one may have an indirect effect upon 
enforcement of the other, such should not invalidate either 
one of the Acts. They can and should be read and applied 
in conjunction with one another as the FCC has done in 
this case. 


Nonetheless, petitioners attempt to create a conflict be- 
tween the two Acts in this case by arguing that the pre- 
clusion by Congress of any statement relating to smoking 
and health ‘‘in the advertising of any cigarette”’ in the 
Labeling Act also precludes the requirement of any such 
statement ‘‘outside” the advertising of any cigarette by 
the Fairness Doctrine under the Communications Act. This 
argument is as fallacious as it sounds. The Fairness Doc- 
trine requires no statement in any advertisement; nor does 
it require any such statement either immediately prior to 
or after any commercial. The fact that the Doctrine re- 
quires a broadcast licensee (not the cigarette advertiser) 
at some different and unrelated time to select a spokes- 
man of its own choosing to present an opposing view be- 
cause the issue of cigarette smoking is one of public im- 
portance is as the FCC maintains merely supplemental to 
and not in conflict with either the letter or spirit of the 
Labeling Act. 


Nor does it help petitioners’ argument for them to con- 
tend that the FCC’s application of the Fairness Doctrine 
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to cigarette advertising may have an effect on, or may have 
the effect of requiring warnings in, the advertisement of 
cigarettes. Such argument, we submit, merely emphasizes 
the fact that the FCC’s decision is imposed on the broad- 
east licensees, not the tobacco industry, and may only in- 
directly (if at all) affect the tobacco industry. 


This Court rejected a similar argument of the petitioners 
in the Red Lion case to the effect that the Fairness Doc- 
trine had the effect of being a prior restraint on the broad- 
east licensees and hence was violative of the First Amend- 
ment to the Constitution. In its rejection of such argu- 
ment this Court said: 


‘The petitioners are in no manner exposed to or 
subject to any prior censorship of their broadcasts 
Their latitude in the selection of program material, 
program substance, program format, and identity of 
program personnel is bounded only by their own de- 
termination of the public interest appeal of their end 
product. They are not required to submit any broad- 
east material to the Commission, or any other Govern- 
ment agency, prior to broadcast. It is obvious that 
there is involved in this case no censorship which con- 
stitutes prior or previous restraint.”’ 


Similarly, in the case at bar, the broadcast licensees 
‘care in no manner exposed to or subject to”’ any require- 
ment that they insert in any cigarette advertisement any 
statement relating to smoking and health. ‘‘Their aitti- 
tude in the selection of program (cigarette advertising) 
material, program (cigarette advertising) substance, pro- 
gram (cigarette advertising) format, and identity of pro- 
gram (cigarette advertising) personnel is bounded only 
by their own determination of the public interest appeal 
of their end product’’, their own self-imposed codes and 
the rules of the FTC with respect to misrepresentation. 


It scarcely needs saying that if Congress had intended 
the result sought by the petitioners in this case, it would 
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most certainly have used language other than ‘‘in the ad- 
vertising’’; for example, it would have used ‘‘in connection 
with the advertising’’, ‘“with respect to the advertising’’, 
etc. 


If petitioners’ argument that the words ‘‘m the adver- 
tising’’? encompass all statements which may have an 
effect on the advertising of cigarettes is carried to its 
logical conclusion, then the Cigarette Labeling Act could be 
said to preempt the provisions of the Internal Revenue 
Code imposing taxes on cigarettes and/or on the profits of 
cigarette companies for the reason that some portion of 
such revenues undoubtedly are used by the Department of 
Health, Education and Welfare for the promotion of state- 
ments contrary to and having an effect on cigarette com- 
panies’ promotional advertising. 


It is clear that when Congress used the word ‘‘in’”’ in 
the statute it did so advisedly and with aforethought and 
it did not intend to preclude any and all statements ‘‘out- 


side’? of the advertising of cigarettes which might have 
an effect on such advertising. 


It is also perfectly clear that the application of the Fair- 
ness Doctrine to broadcast licensees carrying cigarette 
advertising will not require any statement relating to smok- 
ing and health ‘‘in’”’ the advertising of cigarettes and that 
all such statements will be necessarily ‘‘outside’’ of and 
apart from such advertising. 


In view of the foregoing, it is abundantly clear that there 
is no basis for or substance to petitioners’ argument that 
the Cigarette Labeling Act precludes the application of 
the Fairness Doctrine to broadcast licensees carrying cig- 
arette advertisements. 
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POINT Il 


Cigarette advertisements necessarily convey the 
message that cigarette smoking is not harmful and the 
Fairness Doctrine requires merely that a significant 
amount of time be devoted by a licensee to the op- 
posing view. 


Petitioners argue that the application of the Fairness 
Doctrine to licensees is unfair in that cigarette companies 
are not accorded free time to reply to any spokesman se- 
lected by the licensees to answer their initial advertise- 
ments in favor of cigarette smoking. 


Their claim is in essence that their regular commercials 
do not raise any health issue and hence they should be en- 
titled to free time to reply to any answers which assert that 
cigarette smoking may be dangerous to a person ’s health. 


As the FCC points out, however, affirmatively urging 
people to smoke cigarettes and portraying such smoking as 
attractive, enjoyable and desirable carries with it the mes- 
sage that there is no danger in cigarette smoking. In sum, 
cigarette commercials unquestionably present one side of 
the basic controversial issue; the Fairness Doctrine re- 
quires only that a significant amount of time be accorded 
by licensees to the other side, namely, that people should 
not smoke cigarettes since cigarette smoking may be dan- 
gerous to their health. The Fairness Doctrine does not 
require, as petitioners seem to suppose, that each reason 
for or against the basic issue be debated in a series of an- 
swers and replies. 


The far more serious and significant problem (i.e., more 
serious and significant than petitioners’ claim of unfair- 
ness) is the fact that without the Fairness Doctrine the 
public, and particularly the children and youth of this 
country, have been and will be exposed to over two hun- 
dred million dollars ($200,000,000) worth of commercials 
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annually that portray cigarette smoking, without contra- 
diction, as everything but the panacea for all of their prob- 
lems. The public has been and is told over and over again 
that cigarette smoking is “‘good’’, “‘great’’, “‘real’’, 
‘true’, ‘“‘rewarding”’, ‘“‘satisfying’’ and that cigarette 
smokers are ‘‘successful’’, ‘‘important’’, ‘‘exclusive’’, 
‘‘discriminating’’, ‘‘attractive’’, ‘‘socially acceptable’’, 
‘<<manly’’, ‘“‘wholesome’’ and lead a “‘rich full life.’’? To 
say as petitioners now try to do that advertisements do 
not convey to the listeners and viewers the message that 
cigarette smoking is perfectly safe and not harmful is 
purely specious. No other conclusion may be reached. 


If the public is to be inundated with more than two hun- 
dred million dollars ($200,000,000) worth of such adver- 
tisements over the airwaves annually on why they should 
smoke, it is certainly fair and reasonable to hold that the 
public interest requires that a significant amount of time 
be devoted to the opposing view that potential hazards may 
be involved in accepting such thesis. 


The FCC’s regulation after all, as pointed out above, is 
not imposed on the cigarette manufacturers or advertisers; 
it is imposed upon licensees who in return for the privi- 
lege of using the public airwaves are charged with a public 
trust and who are ‘‘mandated to operate in the public in- 
terest’? with ‘‘the obligation of presenting public questions 
fairly and without bias’’. Viewed in this perspective, fair- 
ness dictates that the public having been well exposed to 
the case for smoking over its airwaves, be given at least 
some exposure to the risks that may be involved therein. 
It does not require further that medical opinions on vari- 
ous aspects of the problem pro and con be set forth seriatim 
thereafter. The truth or falsity of the medical claims is 
not the question, which is only that the public be adequately 
made aware of the possible enjoyment on the one hand and 
the possible risk on the other. 


Petitioners’ ‘‘parade of horribles’’ on this point is not 
persuasive. The automobile, for example, concededly, may 
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very well be an equally deadly killer. Apart from the ne- 
cessity of its use, the public is not unaware of the risks at- 
tendant thereon. There is scarcely a weekend and cer- 
tainly no holiday weekend when for news purposes or 
otherwise the broadcasters do not blare forth and repeat 
innumerable times the latest highway death toll figures. 
No such publicity is accorded to the ever rising death toll 
from emphysema, bronchitis and other respiratory dis- 
eases. However, and in any event, two wrongs do not 
make a right and if the Fairness Doctrine should be made 
applicable to other advertisements, such action should be 
taken. 


POINT Ill 


The application of the Fairness Doctrine to licensees 
carrying cigarette advertisements is reasonable and 
not violative of the Constitution. 


Petitioners’? arguments that the FCC’s ruling is “‘in 
excess of statutory authority’’, ‘‘an abuse of discretion”’, 
‘‘arbitrary’’, ‘‘capricious”? and violative of the “‘First, 
Fifth or Ninth Amendments to the Constitution’’, are dif- 
ficult to fathom in view of this Court’s recent opinion in 
Red Lion Broadcasting Co., Inc. v. Federal Communications 
Commission, 381 F. 2d 908 (1967), and the facts herein. 


Had the FCC ruled that broadcast licensees could no 
longer carry cigarette advertisements on the ground that 
the same contravened their obligation to operate in the 
‘<public interest”’ or limited the quantity of such adver- 
tisements or even restricted the hours thereof, petitioners 
might have some tenable basis for their claims, but as the 
matter stands it is quite apparent that the FCC’s imposi- 
tion of the Fairness Doctrine was well within its statutory 
authority (Red Lion at pp. 920-922), did not contravene 
the First, Fifth or Ninth Amendments to the Constitution 
(id. at pp. 922-930) and, far from being “‘arbitrary’’ or 
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“‘eapricious’’ was most reasonable and fair to the peti- 
tioners herein. 


Petitioners, particularly the petitioning broadcast licen- 
sees, forget that their broadcasts are directed to and heard 
by the public at large, including, in particular, children of 
all ages. 


‘First Amendment freedoms’ have been curtailed by 
the courts recently when minors have been involved 
(e.g., in the case of literature, movies, theatre, etc., where 
obscenity, nudity, etc., were involved. See: Bookcase, Inc. 
v. Broderick, 18 N. Y. 2d 71 (1966), app. dism’d 385 U. S. 
12, 943 (1966), and cases cited therein) and the situation 
in the case at bar is no different. Indeed, it is submitted 
that it would have been well within the FCC’s authority, 
in the best interests of the public and most reasonable for 
the FCC to have restricted and limited the hours in which 
cigarette commercials could have been shown as well as 
the total amount of time available for such purpose so as 
to cut down severely the number of minors who would nor- 
mally watch the same. 


As the FCC points out in its opinion, advertising enjoys 
less protection under the First Amendment than does other 
speech (Murdock v. Pennsylvania, 319 U. S. 105, 110-111 
(1943) ; Valentine v. Chrestenson, 316 U. S. 52-54 (1942); 
Marti v. Struthers, 319 U. S. 141, 142 (1948), note 1; 
Beard v. Alexandria, 341 U. S. 622, 641-643 (1951) and 
the Commission’s power to regulate it is accordingly 
broader than it is with respect to programming. Head v. 
New Mexico Board of Examiners, 374 U. S. 424, 430-431, 
437-441 (1963), and cf. Farmers Union v. WDAY, 360 U. S. 
525, 529-530 (1959); Henry v. Federal Communications 
Commission, 302 F. 2d 191, 194 (C.A.D.C., 1962) cert. den. 
371 U. S. 821 (1962). 


The public in general, and the NTA in particular, has a 
vital interest in safeguarding American children and youth 
by minimizing their exposure to the blandishments and 
inducements of cigarette advertising or, at the very least, 
insuring them the fullest possible education on the hazards 
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of smoking. Anything less borders on a license to use 
public facilities (the airwaves) for the purpose of induc- 
ing the youth of our nation to the path of potential self- 
destruction. 


In light of the scope of the FCC’s true authority in the 
premises and the actual action taken by it, we submit the 
petitioners should be most grateful. Abolition of cigarette 
advertising from the airwaves (just as obscenity and nudity 
have been abolished therefrom) would have served well, 
and been well within, the public interest and no more 
violative of the Constitution than such other abolitions. 


Such procedural defects, if any, as might have attached 
to the FCC’s original ruling dated June 2, 1967 (R. 15-17), 
were clearly cured by the opportunities given the peti- 
tioners to submit their arguments, the careful consideration 
given thereto and the prospective (rather than retroactive) 


effect of its September 8, 1967 decision from which the ap- 
peals herein have been taken. 


CONCLUSION 


The Federal Communications Commission’s deci- 
sion should be affirmed. 
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QUESTIONS PRESENTED 


The parties have stipulated that the following questions 
are presented in these proceedings: 


‘“‘The Federal Communications Commission has ruled 
that radio and television stations that broadcast any 
cigarette commercials must broadcast on a regular basis 
material presenting the viewpoint that cigarette smoking 
may be a hazard to the smoker’s health. The issues 
presented by this ruling are: 


‘*1. Whether this ruling is precluded by reason of the 
Federal Cigarette Labeling and Advertising Act and the 
congressional purposes and findings that underlie this 
statute. 


‘<2. Whether the Commission’s ruling contravenes the 
First, Fifth or Ninth Amendments to the Constitution. 


‘3. Whether this ruling is in excess of the Commission’s 
statutory authority, constitutes an abuse of discretion, is 
arbitrary or capricious or is otherwise unlawful. 


‘*4. Whether, in adopting this ruling, the Commission 
observed the procedures required by law. 


‘<5. Whether, if the ruling is otherwise valid, the Com- 
mission erred in ruling further that licensees who broad- 
cast cigarette commercials and who grant a significant 
amount of time to spokesmen for the view that smoking 
may be hazardous are not obligated to grant reply time 
to cigarette manufacturers.’’ 


Questions 


Presented: 22 eee ene 


Jurisdictional Statement ..................-.222.-- 
Statement of the Case .............. eee e eee cecee 
Statutes: Involved). cc enin 
Statement«of Points) jose eee oe 
Summary of Argument ....................22-00e- 


Argument 
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I. The FCC’s Ruling Is Precluded by Reason of 
the Cigarette Labeling Act ................. 


A. 


The Cigarette Labeling Act Itself Prohibits 
the FOC’s Ruling ave cc 


1. aoe Cigarette Labeling Act Preempts the 


eeeeese eee eee eee ee eeeeeeseseeeeeese 


(i) The health consequences of smoking 
(ii) Economic implications of the matter 
(iii) Conflict among the Federal agencies 
(iv) The role of Congress ............. 

2.The FCC’s ees Conflicts With the 
Cigarette Labeling Act ................ 

(i) Adequacy of the regulatory measure 

adopted by Congress .............. 


(ii) Rejection of the Federal Trade ‘Com- 
mission position ................-. 


. Especially in Light of the tte Label- 


Act, the ’s Ruling Is Invalid Be- 
ee Contrary to the ‘“Public Interest”’ .. 


. The Commission Erred in Its Efforts to 


Avoid the Impact of the Cigarette Label- 
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II. Without Regard to the Cigarette Labelin ae 
the Ruling Is in Excess of the FCC’s 
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A. The FOC’s Ruling Cannot Be Upheld on 
the Basis of the Fairness Doctrine ...... 


1. The Ruling Is Inconsistent With the Fair- 
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(ii) The impact of the erroneous standard 


(iii) The FCC’s failure to narrow its rul- 
ing in tenable terms .............. 


(iv) The FCC’s failure to abide by Dee 
vious Fairness Doctrine rulings . 


(v) Inapplicability of the Fairness Doc- 


trine to ordinary commercial adver- - 
tisin 


2. The Fairness Doctrine Is an Unconstitu- 
tional Abridgment of First and Fifth 
Amendment Rights ................... 


(i) Applicability of First Amendment to 
broadcasting 
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(ii) Departure from the basic scheme of 
First Amendment protection ....... 


(iii) Violation of First Amendment rights 
of broadcasters ................06. 


(iv) Lack of justification for discrimina- 
tion against broadcasters .......... 


(v) Infringement, also, of broadcasters’ 
Fifth Amendment rights ........... 
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United States Court of Appeals 


For tHe Disraicr or Cotums1a Crecurr 


Nos. 21,525, 21,526 


WTRE-TY, Inc., 
and 
Natrona ASSOCIATION OF BroapcasteEss, Petitioners, 


Vv. 


Feperat Communications CoMMIssion 
and 
Untrep Srates or Amznica, Respondents. 


On Petitions To Review Orders of the 
Federal Communications Commission 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


These cases were filed on September 13, 1967, in the 
United States Court of Appeals for the Fourth Circuit 
to review two orders of the Federal Communications Com- 
mission (FCC): a ruling of June 2, 1967, and a Memo- 
randum Opinion and Order adopted on September 8, 1967, 
and released on September 13, 1967, in which the FCC, on 
reconsideration, affirmed the June 2 ruling. That Court’s 
jurisdiction was based on Section 402(a) of the Com- 
munications Act of 1934, as amended, 47 U.S.C. § 402(a), 
Section 2 of the Judicial Review Act of 1950, 28 U.S.C. 
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§ 2342, Section 10 of the Administrative Procedure Act, 
5 U.S.C. §§ 701-06, and 28 U.S.C. § 2112. 


On December 18, 1967, the Court of Appeals for the 
Fourth Circuit, pursuant to 28 U.S.C. § 2112, transferred 
these cases to this Court, where there was pending a 
petition to review these same orders. (No. 21,285, filed 
September 9, 1967). This Court has jurisdiction over these 
cases under the provisions cited above. 


STATEMENT OF THE CASE 


The petitioner National Association of Broadcasters 
(NAB) is a nonprofit organization of radio and television 
broadcasters whose membership, as of January 10, 1968, 
included 2,177 AM stations, 1,127 FM stations, 519 tele- 
vision stations, and all the radio and television networks. 
The petitioner WIRF-TV, Inc. is an individual broad- 
caster licensee. Three of the networks and certain other 
individual broadcaster licensees have intervened in support 
of the petitions. Also intervening in general support of 
the petitions are certain cigarette manufacturers and a 
trade association of such manufacturers. 


The FCC’s Ruling 


The petitions request this Court to review and to reverse 
a ruling by the FCC that each licensed TV and radio 
broadcaster who carries cigarette commercials is obligated 
‘*to devote a significant amount of time to informing his 
listeners’’ that cigarette smoking is ‘‘a habit which may 
cause or contribute to the earlier death of the user.’ 
(R. 855-56). The ruling, rendered in an opinion that was 
mailed to all broadcasters, applies to cigarette commercials 
broadcast after September 15, 1967, the publication date 
of the ruling. 32 Fed. Reg. 13162. 


The ruling appears in the penultimate paragraph of the 
opinion. (Par. 64 (R. 855-56); see also Par. 14 (R. 822- 
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23)). While that paragraph states this newly created 
broadeaster’s obligation only in general terms, passages 
in the course of the opinion, variously phrased, may provide 
specificity as follows: 


1. The time to be devoted by a broadcaster to warnings 
of the asserted cigarette health hazard, though it need 
not be equal to the time taken by cigarette commercials, 
must be ‘‘significant’’ not only in total amount but also 
in regularity. The opinion seems to say that the amount 
of time must be significant ‘‘each week’’* and that within 
each week it must be provided not in a single period but 
repetitively. (R. 845). 


2. The required health warnings can be provided in 
whole or in part by responsible spokesmen other than the 
broadcaster. (R. 844-45). If time is provided to such 
other persons, they may pay the broadcaster for it if they 
wish, but payment cannot be required. (See pp. 14-15, 
infra). 


3. The opinion appears to mean that even if a broad- 
caster makes a good faith effort to find responsible spokes- 
men to warn of the asserted health hazard, but fails, he 
is not excused from meeting the requirement. He himself 
must do so. (R. 823, 824, 838, 846, 855-56). 


4. Broadcasters of cigarette commercials are required 
to air only one side of the cigarette health issue, that 


The Issue 


The issue presented is whether the FCC can require the 
broadcaster of cigarette commercials which do not them- 
selves deal with the health issue to warn his listeners of 
the alleged health hazard of cigarette smoking. 


The issue can be broken down into two questions. 


The first question is whether the power assumed by the 
FCC exists or can be exercised prior to July 1, 1969, in 
light of the Federal Cigarette Labeling and Advertising 
Act, 79 Stat. 282 (1965), 15 U.S.C. §§ 1331-39 (Cigarette 
Labeling Act). In that Act Congress provided a ‘‘com- 
prehensive Federal program’’ to deal, until July 1969, 
with the problem of adequately warning the public of any 
cigarette health hazard. The congressional program in- 
cluded no provision for this newly adopted FCC regulation 
of the subject. On the contrary, it was adopted with the 
understanding that there would be no FCC regulation. 


The second question is whether, apart from the Cigarette 
Labeling Act, the Communications Act of 1934, 48 Stat. 
1064, as amended, 47 U.S.C. §§ 151 et seg., empowers the 
FCC to regulate cigarette advertising in the manner it 
has determined and, if so, whether such regulation is 
constitutional. 


The Facts 
There is no factual record. What happened is this: 


On January 5, 1967, Mr. John F. Banzhaf, IIT, a member 
of the TV listening public in New York City, wrote a 
letter to the FCC stating that WCBS-TV, an FCC licensee 
in New York City, regularly broadcast TV cigarette com- 
mercials, and referring to three such commercials it had 
broadcast on a recent date; that he had written to WCBS- 
TV seeking for ‘‘responsible spokesmen”? (he contended 
that he himself was such a spokesman) free time, approx- 
imately equal to that taken by cigarette commercials, to 
broadcast warning of the cigarette health hazard; but that 
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WCBS-TV had refused to give such an opportunity, saying 
in reply that in the recent past it had broadcast numerous 
programs on the cigarette health issue, including messages 
by the American Cancer Society opposed to smoking. 
(R. 1-2). Mr. Banzhaf’s letter to the FCC enclosed copies 
of correspondence between him and WCBS-TV. His 
letters to WCBS-TV contended that the FCC’s so-called 
Fairness Doctrine required that station to provide his 
requested time. (R. 3-5). <A letter from WCBS-TV to 
Mr. Banzhaf contended that its coverage of the cigarette 
health issue had been both fair and objective and there- 
fore fully consistent with the Fairness Doctrine, and that 
that Doctrine was not ‘‘a vehicle for giving the Commis- 
sion power to indirectly regulate product advertising when 
other governmental agencies are directly charged with the 
regulatory responsibility over such advertising.’’ (R. 6, 8). 

WCBS-TV was not notified of Mr. Banzhaf’s letter to 
the FCC until June 2, 1967. On that date the FCC wrote 
the station, summarizing Mr. Banzhaf’s letter to it, and 
informing the station that the Fairness Doctrine is 
applicable to cigarette commercials and that therefore ‘“‘a 
station which presents such advertisements has the duty 
of informing its audience of the other side of this con- 
troversial issue of public importance—that however enjoy- 
able, such smoking may be a hazard to the smoker’s health.’” 
Its letter stated that it rejected Mr. Banzhaf’s claim to 
equal time but that ‘‘each week’’ the station should allocate 
‘‘sufficient time”’ to ‘‘the viewpoint of the health hazard 
posed by smoking.”? (R. 15-17). 

The FCC’s letter to WCBS-TV was publicly released. 
Thereafter, petitions for reconsideration of this letter 
ruling were filed by, among others, the petitioner NAB 
(R. 443-58), numerous broadcasters (including the peti- 
tioner WIRF-TV, Inc., (BR. 278-89, 303)), the three inter- 
venor networks (R. 246-57, 403-20, 422-26), and the 
intervenor cigarette manufacturers and trade association. 
(R. 353-66). Among other contentions in these petitions, 
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it was urged that the FCC could deal with the question, if 
at all, only by meeting the rule-making procedural require- 
ments of the Administrative Procedure Act, which, of 
course, had not been complied with. (See R. 168-201). 


One of the petitions set forth the text of the three 
cigarette commercials to which Mr. Banzhaf had referred. 
They seem to be typical—somewhat whimsically suggesting 
that smoking is pleasurable. They made no claim that 
cigarette smoking is not a health hazard. (R. 416-20). 


In general the petitions argued, inter alia, that the FCC 
had no power to impose the requirement adopted in its 
letter ruling; that the Fairness Doctrine does not apply 
to product advertising as such; and that in any case the 
FCC’s requirement is precluded by the Cigarette Labeling 
Act. 


Thereafter, the FCC issued its ruling and opinion on 
reconsideration. It declined to conduct an APA rule- 
making proceeding. (R. 852). The opinion greatly elab- 
orates, and refines, its June 2 letter ruling, but makes its 
requirement applicable only from the publication date of 
the opinion instead of the date of the letter ruling. (R. 816- 
17, 852). The ruling was made applicable to all broad- 
casters; it had no special application to WCBS-TV and 
what that station had done or had not done became quite 
irrelevant. Indeed, the FCC disclaimed any concern with 
the content of any particular cigarette commercials and 
evinced no interest in the text of the commercials that 
occasioned Mr. Banzhaf’s original letter. (R. 851, n. 30). 
(Mr. Banzhaf himself had not informed the FCC of the 
contents of those commercials.) 


The FCC made no fact findings, evidentiary or other- 
wise, and applied no special broadcasting expertise. Its 
ruling reflected no more than the common information 
and layman’s judgment possessed as fully by members of 
Congress or a knowledgeable member of the general public 
as by the FCC. 


ss, 


co | 


The Fairness Doctrine 


The FCC purports to base its ruling on its Fairness 
Doctrine. Since its opinion does not set forth that Doctrine 
in detail, but invokes it largely by reference, it is necessary 
to a statement of this case that the Doctrine be explained. 


The FCC adopted the Fairness Doctrine in 1949 in its 
report, Editorializing by Broadcast Licensees, 13 F.C.C. 
1246. In that report it overruled a decision rendered in 
1941 which had forbade broadcast licensees to editorialize— 
that is to broadcast any advocacy by the licensee itself of 
any position, pro or con, on any public issue. Mayflower 
Broadcasting Corp., 8 F.C.:C. 333 (1941). 


The ban on broadcaster advocacy—strange in view of 
the explicit prohibition in the Act of any FCC censorship? 
—had been adopted by the FCC on the theory that its 
broadcasters had an obligation to operate in the public 
interest and that it was contrary to that interest for them 
to endeavor to impose their own views on their listeners. 


The public interest obligation was not stated at that 
time in so many words in the Act. It was constructed by 
the FCC from the licensing provisions of the Act. Those 
provisions prohibit any broadcasting by any person unless 
he has been Leensed by the FCC. §301, 48 Stat. 1081 
(1934), 47 U.S.C. § 301. Licenses can be issued or renewed 
for a period of no more than three years. §307(d), 48 
Stat. 1083 (1934), as amended, 47 U.S.C. §307(d). The 
statutory standard to be applied by the FCC im the exercise 
of its licensing function—whether for initial licensing or 


Section 326 the Communications Act, 48 Stat. 1091 (1934), as 
caemted Az TSC $856, provides: 
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for periodical renewals of licenses—is ‘‘the public interest, 
convenience, and necessity.’’* 


The FCC has interpreted this brief statutory phrase as 
calling upon it to demand that applicants for initial 
licenses show that their proposed programs would serve 
the public well. In various ways, by decisions in par- 
ticular cases and otherwise, the FCC has evolved criteria 
defining minimum requirements generally to be met by an 
applicant’s proposed programming. E.g., Programming 
Policy, 20 P & F Radio Reg. 1901 (1960). Criteria were 
also developed for license renewal applications. Ibid. But 
in the case of renewals, defects in a licensee’s past per- 
formance would weigh against a decision to grant renewal, 
or would dictate, perhaps, a probationary renewal for a 
term shorter than the statutory three-year maximum. 


It is this power respecting license renewals that was used 
to impose an effective obligation on a licensee to operate 
in a manner the FCC felt was in the public interest. For 
the licensee knew that, if its day-to-day operations did not 
comport with the public interest, it would risk what it 
could not afford: either refusal of renewal or, at best, 
a short-term renewal.‘ And in view of the extreme lengths 
to which the courts have gone in restraining their review 
of administrative judgment, especially in matters of 
heensing, the possibility of judicial review is but the 
322820, $300(0) of 889 (1960) 47 TSO. <0. § 309(a) os seniah precios: Sone 


**Subject to the provisions of this section, the Commission shall de- 
ba pene Hip er jeation filed with it to which section 


and 
such application, and, if the that public in- 
terest, convenience, and necessity would be served by the granting thereof, 
it shall grant such application.’’ 
4A short-term renewal is a substantial ‘‘black mark’? against the licensee, 
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scantest curb on FCC renewal determinations. Hence the 
law-in-action became as though the law-in-the-books had 
stated, ‘‘A licensee shall operate in accordance with the 
FCC’s views of what is in the public interest.’’ 


This bears emphasis. Other media of expression and 
entertainment—e.g., the newspaper or the theatre—can be 
vigorously independent of the views of Government as to 
what is ‘‘good’’ for the people. But the broadcaster, faced 
with Government’s power to decree life or death for his 
enterprise at a maximum of every three years, with judicial 
review a gamble against longest odds, does not have the 
same independence. The views—even the hinted views— 
of the FCC are prevailing to such a degree that its power, 
practically speaking, is what has become known as the 
power to regulate by the lifted eyebrow.® 


When, in its Report on Editorializing, the FCC reversed 
its previous position that its licensees could not broadcast 
their own views on issues of the day, its opinion explored 
at length the public interest obligation of the broadcaster. 
It held that, in a democracy, the public must be fully 
informed on controversial issues of public concern; that 
full information requires that the public be fairly exposed 
to all sides of such issues; that broadcasting is a vitally 
important means for informing the public; that each broad- 
caster has the obligation to devote significant portions of 
broadcasting time to informing the public on such issues; 
and that this obligation can be discharged only by the 
broadcaster’s providing an opportunity for various sides 
of such issues to be presented to his listeners. 13 F.C.C. 
at 1249-50. The broadcaster can determine how this will 
be done. Thus he can present objective exposition of all 
sides, or he can have different sides presented by advocates, 
or the broadcaster himself can advocate (or editorialize) 
asd, Com Bamtering & (ONO, 162 22 ate Be 

eee Ameen Observations on ears of Radio and Television zee 
Minn. L. Rev. 67, 182k (1967); 23 U. of Pitt. L. Rev. 157, 


Slattons 52 
170 (1961). 
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one side and have the other sides presented by others, or 
he can adopt some other format. 13 F.C.C. at 1250. 


This is the Fairness Doctrine. Newly enunciated in 
1949, it became a critical item in the FCC’s regulation of 
broadcasters’ programming. 


The Report on Editorializing was at pains to profess 
that the honest judgment of the broadcaster will not be 
penalized. The profession, that is to say, was that the 
FCC will not impose its own ideas respecting matters such 
as what is a te-issue, or what should be done to find 
responsible spokesmen for various sides of such an issue, 
or what would be a fair opportunity for the presentation 
of each side. Rather the Report professed that the broad- 
caster himself will be allowed to determine all such matters 
and his determination will be accepted if only it is ‘“honest.”’ 
‘‘TA]n honest mistake or error in judgment on the part 
of a licensee’’ will not be ‘‘condemned’’ where ‘‘his overall 
record demonstrates a reasonable effort to provide a 
balanced presentation of comment and opinion on such 
[public] issues.”? 13 F.C.C. at 1255. The Report went 
quite far in assurance that the FCC will not interfere with 
‘‘honest”’ programming efforts in this area. It said: 


“‘Of course, some cases will be clearer than others, and 
the Commission in the exercise of its functions may 
be called upon to weigh conflicting evidence to deter- 
mine whether the licensee has or has not made 
reasonable efforts to present a fair and well-rounded 
presentation of particular public issues. But the 
standard of reasonableness and the reasonable approx- 
imation of a statutory norm is not an arbitrary 
standard incapable of administrative or judicial deter- 
mination, but, on the contrary, one of the basic 
standards of conduct in numerous fields of Anglo- 
American law.’’ 13 F.C.C. at 1256. meee 


This seems to say that, where judgments of reasonable 
men might differ on the resolution of any of the questions 
presented by implementation of the Fairness Doctrine, the 


11 


judgment of the broadcaster, not that of the FCC, will 
prevail if within that zone of reasonableness. Surely that 
is what is referred to as ‘‘one of the basic standards of 
- conduct in numerous fields of Anglo-American law.’ 


A few years after the enunciation of this Doctrine, 
Congress adopted an amendment to the Act that has been 
construed by the FCC as a ratification of the Doctrine. The 
amendment, adopted in 1950, made a change in Section 
315(a) of the Act. 


That section, like one in the original Radio Act of 1927, 
$18, 44 Stat. 1170, had provided that if a broadcaster 
allowed a candidate for public office to ‘‘use’’ his station 
he was obligated to afford ‘‘equal opportunities’’ for such 
use by each other bona fide candidate for the same office. 
This has become known as the ‘‘equal time’? provision. 


During a primary campaign for the mayoralty of Chicago 
in 1959, the Lar Daly case arose. CBS, Inc., 18 P & F 
Radio Reg. 238, aff’d om reconsideration, 26 F.C-C. 715. A 
Chicago TV station carried some news programs in the 
course of which there were very brief shots of Mayor Daley 
(who was running for renomination) discharging certain 
civic duties—meeting some distinguished visitors, ete. He 
was not shown campaigning; the shots were such as might 
appear in normal course in the reporting of a city’s news. 
A minor candidate for nomination to the office of mayor— 
one Lar Daly—insisted that this was a ‘‘use’’ of the sta- 
tion by candidate Mayor Daley, that he, Lar Daly, also was 
a bona fide candidate, and that therefore he was entitled to 
appear for an equal time on the station’s program to ad- 
vance his own candidacy. The FCC agreed. 


This ne SHectively_clogged_hormal news reporting 
during election campaigns. Congress had to undo the rul- 
ing. Accordingly, Congress amended Section 315(a) by 
adding a sentence providing that its ‘‘equal time’’ require- 
ment would not apply to ordinary news broadcasts. But 
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to make it clear that the amendment was intended to do no 
more than simply undo the Lar Daly ruling, Congress in- 
cluded in the amendment a second sentence as follows: 


‘‘Nothing in the foregoing sentence shall be construed 
as relieving broadcasters, in connection with the pres- 
entation of newscasts, news interviews, news docu- 
mentaries, and on-the-spot coverage of news events, 
from the obligation imposed upon them under this 
Act to operate in the public interest and to afford 
reasonable opportunity for the discussion of conflictin 

views on issues of public importance.’’ 73 Stat. 557. 


Since this sentence referred to ‘‘the obligation’? im- 
posed by the entire Act—not just by Section 315—and 
since it was enacted by Congress subsequent to the 1949 
Report on Editorializing where the FCC, had adopted its 
Fairness Doctrine, the FCC has construed this sentence to 
mean that Congress thereby ratified the principle that a 
broadcaster is obligated ‘‘to afford reasonable opportunity 
for the discussion of conflicting views on issues of public 
importance.’’ ® 


Five years after this amendment to Section 315, the FCC 
published in the Federal Register what has since been called 
its Fairness Primer. Applicability of the Fairness Doctrine 
im the Handling of Controversial Issues of Public Impor- 
tance, 29 Fed. Reg. 10415 (1964). This was done in order 
“‘to advise broadcast licensees and members of the public 
of the rights, obligations, and responsibilities of such l- 
censees under the Commission’s ‘fairness doctrine’ . .. .”’ 
Id. at 10416. The Primer set forth a digest of the Commis- 
sion’s rulings under the Fairness Doctrine. 

The digest was preceded by an introductory discussion. 
This introduction noted that the Fairness Doctrine had 


6The validity of this FCC construction of the 1959 amendment to § 315 


as a codification of the Fairness open to serious 

tion, as indicated in a recent study of the staff of a con- 
ee See Le History of the Fairness » 
taff Study, House Interstate Committee, 90th 
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been adopted in the 1949 Report on Editorializing and that: 
Congress had ‘‘recognized’’ the Doctrine in its 1959 amend- 
ment to Section 315 (in the sentence quoted above). It 
differentiated between the ‘‘equal time’’ requirement of 
Section 315, applicable to candidates for office, and the 
Fairness Doctrine. The former, it noted, is a specific and 
very limited requirement. The latter_is broader and ‘‘does 
not apply with the precision”’ of the ‘“‘eqnal time’? require- 
ment. As to the latter, the FCC reiterated essentially what 
it had said in its Report on Editorializing when it had 
adopted the Anglo-American ‘‘reasonable man’’ standard. 
It said: 


«<. . . the licensee, in applying the fairness doctrine, 
is called upon to make reasonable judgments in good 
faith on the facts of each situation—as to whether a 
controversial tssue of public importance is mvolved, as 
to what viewpoints have been or should be presented, 
as to the format and spokesmen to present the view- 
points, and all the other facets of such programming 
.... Im passing on any complaint in this area, the 
Commission’s role is not to substitute its judgment 
for that of the licensee as to any of the above pro- 
gramming decisions, but rather to determine whether 
the lacensee can be said to have acted reasonably and 
so Lo faith.’’ 29 Fed. Reg. at 10416. (Emphasis 
a - 


The technique of enforcement of the Fairness Doctrine 
is an innovation, quite unknown to the Administrative 
Procedure Act and never stated even in the BCC’s own 
procedural regulations. 

Anyone can write a letter to the FCC requesting its ruling 
on any question as to whether, in given circumstances, a 
broadcaster is complying with the Doctrine. Such a letter 
can be a so-called ‘‘complaint’’ from a listener or from 
someone who wants to be heard on the broadecaster’s sta- 
tion, or it can be a request for a ruling from a perplexed 
broadcaster. If the FCC thinks the letter worthy of con- 
sideration, it will respond with a ruling on the question 
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in a letter or even a telegraphic communication to the 
broadcaster concerned. In the case of a ‘‘complaint”’ it 
professes to give an opportunity to the broadcaster to 
answer the ‘‘complaint’’ before the FCC issues its ruling 
(Fairness Primer, 29 Fed. Reg. at 10416)—although it did 
not bother to do this in the case of Mr. Banzhaf and 
WCBS-TV. 


When a broadcaster receives such a ‘‘ruling,’’ he can 
conduct himself in a manner contrary thereto only at his 
peril when the time comes for renewal of his license. And 
sometimes the FOC’s ruling will be reproduced in a public 
release. In such a case all broadcasters—not just the 
broadcaster who is the subject of the ruling—can act con- 
trary thereto only at their peril. Such a peril—as we 
have seen (supra, pp. 8-9)—is so grave a risk that a 
broadcaster has no choice save to comply with the ruling or 
immediately to seek judicial review.’ 


These rulings are issued_in compliance neither with 
the adjudicative nor with the rule-making procedures pre- 
scribed by the Administrative Procedure Act. The case 
of the broadcaster immediately concerned is not the sub- 
ject of an APA adjudicative hearmg. And although all 
broadcasters are directly affected if the ruling is pnblicly 
released, there is no APA_rule-making proceeding.® 

The Fairness Doctrine, it will be observed, has direct 
impact on the broadcaster’s revenues. Under the ‘‘equal 
time’’ provision of Section 315, dealing with appearances of 
candidates for office, it is provided that, if a broadcaster 


7 This Court, en banc but without discussion of the point, has overruled 

sdecinon by ine of it panda that euch a Tung is ot ripe for foew at 

poin SN es eT 
——, 381 F.2d 908, 910, cert. aes ont eaeete 


proceeding 

soaetabriths 
dorsement area. This: regulation “ia “now review Seventh 
Doctrine 1 (1967), 
{ Radio Television ews Directors Ass'n vy. POC (Nos. 16860, 


pending, 
16498, 16499, 7th Cir.). 
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charges one candidate for the use of his station, he must | 
charge all candidates. But under the Fairness Doctrin 
the FCC rules rules that, if_ broadcaster aTows one mide if a broadcaster allows one side of a . 


public isstie to ‘be presente on a ie to be presented on a Sponsored basis, he ¢ basis, he cannot 


refuse t0_ca int egress ey = 
inability to secure paid s “oe for it. Be 


casting Co., 25 P & F Radio (1963) ; aloes 
Primer, 29 Fed. Reg. at 10419-20. 


The broadcaster’s interest, then, in the FCC’s expansion 
of the Doctrine is not academic. Both his programming 
freedom and his sustenance are directly affected. 


The Reasoning of the FCC’s Opinion 


In the petitions for reconsideration of the FCC’s June | 
2, 1967, letter ruling to WCBS-TV, it was urged that the 
Fairness Doctrine is not applicable to the case becanse cig- 

arette commercials do not in fact present one side of the /: 
contro Casal SIgaTStte healt ee Me ae nor and 
cannot make any claims. Federal Trade Commis- 
sion (FTC) regulation long ago outlawed such claims in 
cigarette advertising. This prohibition, moreover, is re- 
enforced by self-regulation under advertising codes both 
of the cigarette industry and of broadcasting. 


It was urged- also. that the-Fairness Doctrine is_not 
properly applicable to mere product advertising. The 
regulation of such advertising 1s a function of the FTC un- 
der Section 5 of the Federal Trade Commission Act, 38 
Stat. 719 (1914), as amended, 15 U.S.C. § 45, with, at most, 
only certain supplementary jurisdiction reposing in the 
FCC. The Fairness Doctrine deals with something quite) 
different—the programming of discussion of public issues. 


It was urged likewise that in any case the FCC’s regula- 
tion of cigarette advertising by application thereto of the 
Fairness Doctrine is not permissible in light of the Cig- 2 
arette Labeling Act. That Act was adopted in 1965 after ~ - 
full hearings on the whole cigarette health issue and its 
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relation to cigarette advertising. The Act provides that 
all cigarette packages should carry a health hazard warning. 
It provides further that, in view of this requirement, 
neither the FTC nor any other Federal or state agency 
should be empowered to impose any additional require- 
ment, prior to July 1, 1969, as to warnings of any health 
hazard. The Act also calls on the FTC and the Department 
of Health, Education, and Welfare (HEW) to report to 
Congress periodically on the matter so that, prior to July 1, 
1969, Congress could determine what should be done 
thereafter. 


The petitions for reconsideration urged that it would be 
inconsistent with this congressional action for the FCC, 
during the moratorium period prescribed ‘by Congress, to 
adopt the proposed regulation of cigarette commercials. 


With these and other arguments the FOC’s opinion deals 
at length. 


It disposes of the Cigarette Labeling Act by holding that 
the congressional moratorium applies only to the require- 
ment of health warnings ‘‘in’’ cigarette advertising; it 
deemed itself free, therefore, to require the broadcaster 
to warn his listeners of the asserted health hazard elsewhere 
in its programming than ‘‘in’’ the cigarette commercials 
themselves. (R. 825-26, 829-30). (Paradoxically, however, 
despite its reliance on the word ‘‘in,’’ the FCC acknowl- 
edges that that Act prevents it from requiring that health 


warnings acen e cigarette commercials or 
that the same amount of time be given to such gs 
as is dévoted to ci commercials.) (R. : e 


FCC goes on to argue that since, im connection with its 
adoption of the Cigarette Labeling Act, Congress had in- 
dicated its desire to encourage the education of the public 
on the asserted health hazard, it is-consistent with the Act 
to compel broadcasters of cigarette commercials to ‘‘imple- 
ment’’ such an educational effort by application of the Fair- 
ness Doctrine to such commercials. (R. 830). 
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The FCC also discusses what it considers to be the view- 
point on a controversial issue that is expressed in cigarette 
commercials. It admits that cigarette commercials do 
not contain any ‘‘health claim .. . or affirmative 
discussion of the health issue.’”’ (R. 838). But says 
the FCC, it could not accept the argument that therefore 
‘there is no viewpoint to oppose.’? The FCC did not 
itself examine any cigarette commercials, but it relied on 
a description thereof by the FTC in the first of its reports 
to Congress pursuant to the Cigarette Labeling Act, which 
had been made on June 30, 1967. The FCC says that this 
report ‘‘amply documents’’ the FTC’s conclusion that cig- 


arette co: reials, by portraying “‘the satisfactions en- 
geidered by anoRig and by ecseaTing SNORE wh at 
tractive people and enjoyable events and experiences,’’ 
convey the mmpression ‘that smoking carmes Yelatively 
little rs” The POC Gots Tat his ENG contin is 
the Samre as that reached by that agency in 1 when the 


Cigarette Labeling Act was under consideration by Con- 
gress. (R. 838). 


As to the propriety of applying the Fairness Doctrine, 
the opinion states its conclusion in its penultimate para- 
graph 64 as follows: 


‘There is, we believe, some tendency to miss the 
main point at issue by concentration on labels such 


as the specifics of the Faj D e or by con- J 
juring os orrible msions of the 
ruling. e ruling is really a simple and practical 


one, St by the public interest. The licensee, who 
has.a duty ‘to operate in the pee oe ($ 315(a) )s 
is AES commercials t 

uct w " 


pres view : 
tory of theCigarette Labelling Act, that question is 
one reserved for judgment of the Congress upon the 
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basis of the studies and reports submitted to it (ex- 
cept, of course, for whatever voluntary judgment the 
broadcasting industry mi peed now make). But there is, 


we think, no question of the commer obligation ol a 
licensee who presents such commerci 8 to devote a 
of the other side e-m3 at however enjoy- 

oking may be, it ene a habit which may 
cause or contribute to the earlier death of the user. 
This obligation stems not from any esoteric require- 
ments of a particular doctrine but from the simple fact 


that the public interest means nothing if it does not 
include such a responsibility.’’ (R. 855-56). 


As the FCC says in this paragraph, its position really 
is very simple. It states that the Government has deter- 
mined that cigarettes are ‘‘a serious potential hazard to 
public health.’’ It recognizes that ‘‘ordinarily’’ the ques- 
tion would be whether cigarette commercials could be car- 
ried at all by a broadcaster consistent with his ‘‘obligation 
to operate in the public interest.’? But to prohibit broad- 
casting of cigarette commercials, it is admitted, would be 
contrary to the Cigarette Labeling Act; the legislative 
history of that Act shows that Congress had reserved to 
itself the determination of whether cigarette commercials 
shall be permitted, a determination to be made prior to 
July 1, 1969, in light of the reports to be~submitted to it 
by the FTC and HEW in the meantime. In view of this 
congressional preemption, the FCC will stop short of a 
prohibition of cigarette commercials and, instead, will im- 
pose on a broadcaster thereof the requirement that he 
broadcast counterbalancing health warnings. This treat- 
ment ‘‘stems not from any esoteric requirements of a par- 
tieular doetrine” or from "the spBUilies of the Fatrnése 


but ‘‘from the simple fact’? that it is in “‘the 
pubic infore interest.’’ 


Constitutional ohicetions that had been urged in the 
petitions to reconsider were brushed aside on the ground 
that ‘‘advertising . . . enjoys less protection than other 
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speech’’ and that the ’s ‘power to regulate advertising 

by radio tay, indeed. e brostor than irae Wr respect to 
99 : 

programming. (R. 818, n 4). 

That the. FCC indeed intended its ruling to go far be- 
yond ‘‘the_specifics of the Fairness rine’” as it had 
been formulated in the Report on Editorializing and al- 
legedly ratified in Section 315 of the Act is demonstrated 
finally by a significant sequel to the issuance of the opinion. 


Since cigarette commercials are not allowed to claim 
that cigarette smoking may not be hazardous or that in 
some respects it even may be beneficial to health—despite 
responsible medical opinion to that effect°’—the FCC’s 
opinion, emphasizing ‘‘fairness,’’ recognized that it would 
be unfair merely to require that upon the broadcasting of 
such commercials a broadcaster had to air claims as to the 
hazard of cigarette smoking. For then only one side of the 
controversial cigarette health issue would be presented— 
violating the very essence of the requirement, allegedly 
confirmed in Section 315, that there be ‘‘reasonable oppor- 
tunity for the discussion of conflicting views.’’? The FCC’s 
opinion held: 


‘“We see no inequity in the circumstance that cig- 
arette advertisers are precluded by various codes from 
making affirmative health claims in the advertising pro- 
gramming. [Footnote omitted.] The Fairness Doc-. 
trine affords an avenue for presenting i 
time the viewpoint of responsible spokesmen for | 

e a bate ES in rebuttal to any health | 
hazard claims e in opposition to cigarette com-' 
mercials.’’ (R. 841-42). 


Thus was Fairness provided for. 

But two weeks after-adopting its opinion, the FCC 
issued a ‘‘clarification.”? In response to a query from a 
broadcaster, it determined that the second of the two 


PR SR a ar a 
Surgeon General of the Public Service, (1964) (Advisory 
Committee Report). ; 


Eo 


¥ 


20 


sentences quoted above states the FCC’s position ‘‘inaptly 
and is withdrawn.”’ (R. 881). Thus the opinion, as 
clarified,’’ leaves hanging without support an assertion 
that thereis ‘‘no inequity” in a ruling that now requires 
| broadcasters of cigarette commercials to air only one side 
of the cigarette health issue. 


Such one-sidedness flaunts the basic premise of the Fair- 
ness Doctrine as heretofore stated. It must be concluded 
that the FCC, in adapting that Doctrine to the regulation of 
advertising, means that it can require the broadcaster to 
inform his listeners concerning products advertised on 
his station, without regard to what the advertisements say, 
at least in the case of products of public concern. This 
can be required, says the FUC, because of “the simple 
fact’? that it is in ‘‘the public interest.’? And in this in- 
stance the information is to be one-sided. 


STATUTES INVOLVED 


Set out in the Appendix hereto are the provisions of 
Section 315(a) of the Communications Act of 1934, 48 Stat. 
1088, as amended, 73 Stat. 557 (1959), 47 U.S.C. § 315(a), 
and of the Federal Cigarette Labeling and Advertising 
Act, 79 Stat. 282 (1965), 15 U.S.C. §§ 1331-39. 


- STATEMENT OF. POINTS 


1. The’ FOC’s ruling that broadcasters who carry cig- 
arette commercials must also present on a regular basis 
warnings as to the asserted hazard of cigarette smoking is 
barred by the Federal Cigarette Labeling and Advertising 
Act and, by reason of the purpose manifested in that Act, 
is contrary to the ‘‘public interest.’’ 


2. Without regard to the Cigarette Labeling Act, the rul- 
ing is beyond the FCC’s power. For both statutory and 
constitutional reasons, the ruling cannot be upheld on the 
basis of the Fairness Doctrine. Nor can it be upheld as an 
ad hoc regulation of advertising. 
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SUMMARY OF ARGUMENT 
L. 


The FCC’s regulation of cigarette advertismg in this 
case is unlawful in light of the 1965 Cigarette Labeling Act. 
In adopting that Act, Congress determined that it, and it 
alone, would decide what governmental action should be 
taken to require health warnings with respect to cigarette 
labeling and advertising. In view of the importance and 
magnitude of the health and economic implications, Con- 
gress determined that such regulation by the states or by 
any administrative agency was not appropriate. The FCC, 
along with all other Federal agencies and the states, thus 
was relieved of any otherwise existing authority to regu- 
late cigarette labeling and advertising in order to inform 
the public of the asserted hazards of smoking. 


The Cigarette Labeling Act also involved a congressional 
determination that the regulation there imposed—the 
warning on cigarette packages—is adequate to inform the 
public and that anything further is not warranted at this 
time. That conclusion, moreover, was reached after HES 
consideration by Congress of the view, then expressed by 
the FTC and now espoused by the PCC, that cigarette 
advertisements implied that cigarette smoking is not harm- 
ful. Congress either rejected that_view or determined 
that it did not warrant more the remedial measure 
adopted if the statute. In either event, the MCC's health 

. eS - . 
warning requirement cannot square with the congressional 
determination. 

Finally, because of the Cigarette Labeling Act, the F-CC’s 
ruling does not comply with the ‘‘public interest’’ standard 
of the Communications Act. That standard must be read 
in light of the purpose expressed in the Cigarette Labeling 
Act and the congressional determinations that underlie it. 
The FCC must respect these determinations, especially 
since, when that Act was being considered, the FOC in- 
formed Congress that it proposed no independent action 
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with respect to broadcast cigarette advertising, that such 
advertising should not be specially regulated but should be 
subject only to across-the-board treatment of cigarette ad- 
vertising in all media. After receiving these views, Con- 
gress enacted a ‘‘comprehensive program’? with no 
provision for any FCC responsibility with respect to cig- 
/srette advertising. The FCC cannot now legitimately as- 
\sert—contrary to the views it expressed to Congress—that 
its ‘‘public mterest’’ power entitles it to assume a major 
gulatory role in this delicate area. 


I. 


Nor is the FCC’s ruling within its authority under the 
Communications Act even if that statute is read without 
regard to the Cigarette Labeling Act. 


1. The Fairness Doctrine cannot support the ruling. 
That Doctrine incorporates a standard of ‘‘reasonableness’’ 
—the broadcaster’s judgment is to be upheld, so the FOC 
repeatedly has emphasized, i reasonable and in good faith, 
and the FCC is not to substitute its judgment for that of 
the broadcaster on any programming decision under that 
Doctrine. 

In this case, however, the FCC applied a completely 
different standard, ruling that the FCC did not abuse tts 
discretion in holding that the Fairness Doctrine requires 
the broadcaster of cigarette commercials to carry ci 
health warnings. This reversal of the ‘‘reasonableness’’ 
standard, if not struck down by this Court, will give the 
FCC the power to apply the Fairness Doctri nearly 
every SS SEI oe oF progrmnning, os it alone sees 
St, with judidal Fovow rendered Sib eatinglos 

The FCC violates the proper boundaries of the Fairness 
Doctrine in other important respects. The FCC here ap- 
plies the Doctrine to what at most can_be an implicit rai 


ing of a controversial issue, states that a controversial 
health issue is different from other types of controversial 
a a era en Oe a — RD AE ICT EN 
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issues under the Fairness Doctrine, and relies on the fact 
that the Governme on an issue as justifying ) 
its special treatment—all contrary to the FCC’s previous 
application of the Fairness Doctrine. When clarifying its 
opinion, moreover, the FCC departed from the basic 
premise of the Fairness Doctrine, for its ruling now re- 
quires only one side of the cigarette health issue to be aired. 

The FCC’s need to gerrymander the Fairness Doctrine 
in this case is itself persuasive evidence that that Doctrine 
has no proper role to play in connection with routine, tra- 
ditional product advertising. The language of Section 315 
of the Act and the nature and function of product adver- 
tising call for rejection of the FCC’s attempt in this case 


to apply the Doctrine to ordinary advertising not contain- 
ing any- genuine discussion of @ publicise. 

If, however, the FCC is right that cigarette advertising 
amounts to ‘‘discussion’’ of a controversial public issue 
and hence triggers the Fairness Doctrine, then constitu- 
tional questions under the_First_and Fifth Amendments 
must be faced, questions that are not answered by this 
Court’s holding in Red Lion on one narrow aspect of the 
Fairness Doctrine. 

That Doctrine as applied in this case—a Doctrine with 
ambiguous and vague criteria and of uncertain applicability 
which abandons the ‘‘reasonable man’’ standard—cannot 
pass muster under the First and Fifth Amendments. It 
is inconsistent with the First Amendment’s premise of ro- 


bust, not ‘‘fair’’ or “‘balan and imposes an 
oir mpi det ga Ti 
abridgment of First Amendment rights cannot be justified 
by any asserted unique status of the broadcast medium. 

2. Nor can_the ruling be supported as an ad hoc regula- 
tion of cigarette advertising. ‘The FOC is not tree simply 


to do what it when regulating broadcast ad- 


vertising. At least absent some factor unique to_broad- 
casting, and none ‘o-presented ia this case, tho FOC can 
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A. The Cigarette Labeling Act Itself Prohibits 
the FCC’s Ruling 


Congress’s action was across-the-board. Section 2 of the 
Act states its purpose to be ‘‘to establish a comprehensive 
Federal program to deal with cigarette labeling and ad- 
vertising with respect to any relationship between smoking 
and health... .”? This “comprehensive Federal program”’ 
represents a very careful balancing by Congress of two 
necessarily conflicting objectives. 

One objective, according to Section 2(1), is that ‘‘the 
public may be adequately informed that cigarette smoking 
may be hazardous to health by inclusion of a warning to that 
effect on each package of cigarettes... .”? Section 4 of the 
Act requires a warning—“Canution: Cigarette Smoking 
May Be Hazardous to Your Health’’—to appear con- 
spicuously on every cigarette package. 

The second major objective is also spelled out in the 
Act. §2(2). It is that 


‘‘commerce and the national economy may be (A) pro- 
tected to the maximum extent consistent with this de- 
clared policy [of adequately informing the public by 
the warning on the package] and (B) not impeded 
by DOES nonuniform, and confusing cigarette label- 


ing and advertising regulations with respect to any re- 
anon between smoking amd health.” (Emphasis 


Section 5(a) of the Act bars any requirement that cig- 
arette packages bear any warning statement other than that 
prescribed by Section 4, and Section 5(b) provides: 


“‘No statement relating to smoking and health shall 
be required in the advertising of any cigarettes the 
packages of which are Tabeled im conformity with the 
provisions of this Act.’’ 

It is clear that Congress intended these ‘‘preemption’’ pro- 


visions to apply to ‘‘all Federal, State, and local authorities. 
..’? (Senate Report, 6; House Report, 5). 
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Section 5(c) of the Act affirms that, except for the pre- 
emption provided by Sections 5(a) and (b), the Act is 
not to be construed as affecting ‘‘the authority of the Fed- 
eral Trade Commission with respect to unfair or deceptive 
acts or practices in the advertising of cigarettes....’’ The 
congressional Committee Reports, indeed, encouraged the 
FTC to prohibit the use of cigarette advertising that con- 
tains false health claims. (House Report, 5; see Senate 
Report, 6). And the FTC, when vacating the requirements 
of its Trade Regulation Rule because of the prohibition in 
Sections 5(a) and (b), stated that it would take action to 
prohibit any express or implied representation in such 
advertising that tended to undermine the package warning 
required by the Act. 30 Fed. Reg. 9484, 9485 (1965). 


The provisions of the Act ‘‘which affect the regulation 
of advertising’’ are to terminate on Jaly 1, 19 969. § 10. 
Prior to this termination date, Congress is to receive 
periodic reports from HEW and from the FTC. HEW 
is to report concerning ‘‘current information on the health 
consequences of smoking”’; the FTC is to report concerning 
“‘the effectiveness of cigarette labeling . . . [and] current 
practices and methods of cigarette advertising and promo- ‘ 


tion’’; both are to make recommendations for legislation. 
§ 5(d). 


1. The Cigarette Labeling Act Preempts the Field 


It is hornbook law that ‘‘Congress may, if it chooses, 
take unto itself all regulatory authority over’’ a particular 
area of Federal concern and that, when Congress has so 
occupied the field, there is no place for any supplementary, 
much less any conflicting, requirements. F.g., Rice v. Santa 
Fe Elevator Corp., 331 US. 218, 230, 236 (1947) ; Campbell 
v. Hussey, 368 US. 297, 300-01 (1961); Southern Ry. v. 
Indiana, 236 US. 489, 448 (1915). Here, Congress has 
done just that. It has made clear that ‘‘it intends no 
regulation except its own.”? Rice v. Santa Fe Elevator 
Corp., supra; 33t U.S. at 236. This determination, binding 
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the states, a fortiort governs a Federal agency which is, 
after all, but a creature of Congress. 


The Cigarette Labeling Act, on its face (§ 2), shows that 
Congress determined that the regulation of ‘‘cigarette label- 
ing and advertising with respect to any relationship be- 
tween smoking and health”’ called for the establishment of 
‘‘a comprehensive Federal program.’’ Cf. Northern Nat- 
ural Gas Co. v. Kansas, 372 U.S. 84, 91 (1963) (‘‘compre- 
hensive scheme of federal regulation’? preempts state ac- 
tion). This area required, so Congress concluded, a careful 
balancing by the Congress of conflicting objectives. Cf. 
Hines v. Davidowitz, 312 U.S. 52, 73-74 (1941). This, too, 
is spelled out on the face of the statute. Its background 
and legislative history confirm that a basic decision made 
by Congress was that it alone would determine where the 
balance was to be struck, that this area was too important 
and too delicate to be left to regulation by any LE 
tive agency. 


(i) The health consequences of smoking—The release 
in January 1964 of the Advisory Committee Report was a 
major factor leading to the Cigarette Labeling Act. That 
Report, however, did not silence or resolve the contro- 
versy as consequences of cigarette smoking, 
and Congress did not so view the Report. 


The Report made a number of detailed findings as to the 
relationship between cigarette smoking and overall mor- 
tality, as well as certain specific diseases, and stated that 
“cigarette smoking is a health hazard of sufficient im- 
portance in the United States to warrant appropriate 
remedial action.’’? (Advisory Committee Report, 33). 


Following its review of the medical evidence, the Senate 
Commerce Committee stated its conclusions as follows: 


‘“While there remain a substantial number of in- 
dividual physicians and scientists—the Commerce Com- 
mittee received testimony from 39 of them—who do 
not pebiere that it has been demonstrated scientifically 
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that smoking causes lung cancer or other diseases, no 
prominent medical or scientific body undertaking a 
systematic review of the evidence has reached conclu- 
sions opposed to those of the Surgeon General’s Ad- 


visory Committee. us} 
‘“‘The Commerce Committee, therefore, concurs in 
the judgme ‘appropriate remedial action’ is 


warranted-”’ (Senate Report, 3). 


The House Committee, however, as the FCC notes in its 


opinion, ‘‘was unwilling to conclude for or against the 
medical opinions embodied in the Advisory Committee’s 
Report or the medical evidence elicited by its own hear- 
ings.’? (R. 827). 


At the same time Congress recognized that research on 
the smoking and health question should continue and di- 
rected HEW to report periodically to the Congress, with 
legislative recommendations, concerning ‘‘current informa- 
tion on the health consequences of smoking.’’ §5(d) (1). 
Congress thus indicated its desire to be in a position to take 
into account any new information when it came to con- 
sider additional legislation by mid-1969. 

(ii) Economic implications of the matter—In contrast 
to the controversy over the health consequences of smoking, 
there was ispute in the congressional hearings as to 
the enormous economic implications of ° roblem that 
Congress und 0 resolve. e uncontested record 
showed, for example, that in 1963 approximately 70 million 
persons spent some $8 billion on tobacco products (1964 
House Hearings, 2, 170; 1965 House Hearings, 2, 34); of 
this amount some $3.2 billion went to the Federal Govern- 
ment and state and local governments in taxes (1964 House 
Hearings, 2, 28, 139; Senate Hearings, 260; 1965 House 
Hearings, 2, 34); some 700,000 farm families produced 
tobacco with a cash value of some $1.3 billion (1964 House 
Hearings, 139; Senate Hearings, 246, 941; 1965 House Hear- 
ings, 34, 283) ; the economies of the major tobacco growing 
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states were dependent on the tobacco industry (1964 House 
Hearings, 290, 310; Senate Hearings, 396, 406; 1965 House 
Hearings, 436) ; the distribution of tobacco products sup- 
ported nearly 8 million persons (1964 House Hearings, 
327) ; and the tobacco industry spent more than $200 million 
on advertising. (Senate Hearings, 463; 1965 House Hear- 
ings, 39). 


Section 2(2) of the Act (p. 26, supra) and the Senate and 
House Reports reflect Congress’s determination not to 
cause avoidable economic injury. (See House Report, 3; 
Senate Report, 7). 


(iii) Conflict among the Federal agenctes—The need for 
Congress to balance all the interests involved was em- 
phasized by the fact that the interested Federal depart- 
ments and agencies could not reach agreement as to the 

measures to be adopted. See 111 Cong. Rec. 14413 (1965). 


In June 1964 the Bureau of the Budget advised the House 
Interstate and Foreign Commerce Committee that it was 
unable to support the enactment at that time of any of the 
bills then pending. The reason given was the differing 
views of the various Federal agencies as to any new legis- 
lation. (1964 House Hearings, 13). 


During the next session of Congress the conflict among 
executive agencies continued. The Department of Com- 
merce, as it had the year before (1964 House Hearings, 
19-20), saw no need for legislation. (Senate Report, 10-12; 
House Report, 13-16). The Department of Agriculture 
believed that further research was needed to determine 
whether legislation was necessary. (Senate Report, 8-9). 
The FCC, while it made no legislative recommendations, in- 
sisted that ‘‘the matter of cigarette advertising [should] 
be treated on an all-inclusive, across-the-board basis, rather 
than in a piecemeal fashion.’’ (Senate Report, 13). The 
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alone, had been urged previously by the FCC in letters to 
Senator Magnuson and Congressman Farbstem. (FCC 63- 
1033, Nov. 7, 1963; z 


HEW, as it had the year before (1964 House Hearings, 
18), recommended that it be granted the authority to regu- 
late cigarette labeling. (Senate Report, 23; House Report, 
10). The FTC felt that appropriate legislation would be 
desirable because legislation could take effect immediately, 
whereas the effectiveness of its Trade Regulation Rule 
would be delayed by litigation. (Senate Report, 15-16; 1965 
House Hearings, 109). However, the FTC did not support 
HEW’s legislative recommendations. (See Senate Report, 
14-17). 


(iv) The role of Congress—The judgment of Congress 
that only it, and not any subordinate agency, could strike 
an appropriate balance in the cigarette labeling and adver- 
tising area was clearly expressed. As stated by the House 
Interstate and Foreign Commerce Committee in its Report 
on the legislation (p. 3): 


‘<The determination of appropriate Gemedia) action 
in this area, as recommended by the Surgeon General’s 
Advisory Committee, is a responsibility which should 
be exercised by the Congress after considering all 
facets of the problem. The problem has broad implica 

tions in the field of public health and health research, 
and involves potentially far-reaching consequences for 
a number of sectors of our economy. The entire to- 
bacco raising and manufacturing mdustry, and the 
numerous businesses which market tobacco oe 
are involved. Some proposals have been made in thi 

area which might lead to severe curtailing or the 
possible elimination of cigarette oe This 
could have a serious economic impact on the television, 
radio, and publishing industries in the United States. 


“‘ After giving consideration to various alternative 
approaches to the problem, the committee determined 
that congressional action should be taken in order to 
dispose of this problem promptly and effectively.”’ 


. 


we, 
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House Committee Chairman Harris similarly explained 
Congress’s preemptive approach: 


‘¢. . . I believe when you not only have the human 
body and human life involved but when you have our 
whole country tied up in a somewhat hard to unscramble 
situation where the authority runs from the Federal 
Government to the State government to the county 
government and sometimes to the city government, 
with our budgets and economy and our jobs, our em- 
poe our welfare, and our health all combined, 
then I believe it is my job and your job to try to work 
this difficulty out as best we can. As for me, I think it 
is a job for pps enc to ree not an executive 
agency or a regulatory agency through its own action 
under a so-called rulemaking procedure whereby they 
announce what the results will be before they start 
the rulemaking. I say that because I think you will 
get better results throughout the Nation and you will 
get greater compliance and greater understanding with 
the legislative procedure which we are following. 
Therefore, this committee brings to you a very difficult 
problem but one which we have tried to meet forth- 
rightly. We would ask your support on it.”’ 111 Cong. 
Rec. 14410 (1965). 


Congress’s decision to take over resolution of the prob- 
lem is further evidenced by the statutory requirement that 
HEW and the FTC submit periodic reports to the Con- 
gress. As stated in the Conference Report: 


“‘Tt is the expectation of the conferees that before 
July 1, 1969, on the basis of all available information, 
including that contained in reports submitted, as re- 
ees by this legislation, by the Secre of Health, 

ducation, and Welfare and the Federal Trade Com- 
mission, the Congress will reexamine the subject matter 
covered by this legislation.’”? H.R. Rep. No. 586, 89th 
Cong., 1st Sess. 6 (1965). 


| Congress is thus to have a continuing role in determining 
/—~ whether the balance it struck in the Cigarette Labeling Act 


{| 4g an appropriate one or whether new information requires » 
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that the balance be shifted. The one thing Congress did 
not want was that an administrative agency_act until Con- 
gress had an opportunity to take another look in light of 
further information that would be available by 1969. 


Congress has thus asserted exclusive control over the 
regulation of cigarette labeling and advertising with re- 
spect to cigarette health warnings. It did so by enacting a 
‘‘comprehensive Federal program,’’ which allows for no 
FCC role in this area. The FCC cannot now, at least prior 
to 1969, fashion its own device to compel health hazard 
warnings in connection with cigarette advertising. 


2. The FCC’s Ruling Conflicts With the Cigarette Labeling Act 


There is an additional reason why the FCC’s ruling must 
be reversed: It is in flat conflict with the basic determina- 
tions made by Congress when it adopted the Cigarette 
Labeling Act and frustrates the purposes for which it was 
enacted. See First Nat’l Bank v. Walker Bank & Trust Co., 
385 U.S. 252, 261 (1966); Farmers Union v. WDAY, 360 
US. 525, 535 (1959); United States v. American Trucking 
Ass’ns, Inc., 310 U.S. 584 (1940) ; cf. Pennsylvania v. Nel- 
son, 350 US. 497 (1956) ; Erie R.R. v. New York, 233 US. 
671 (1914) ; Northern Pac. Ry. v. Washington, 222 U.S. 370 
(1912). 


Congress adopted the Act after it had given full consid- 
eration to the basis of the current FCC action, for the FTC 
had asserted to Congress that cigarette advertisements, 
notably television commercials, by portraying smoking as 
a pleasant activity, implicitly contained assurances that 
smoking was not hazardous and that this implicit message 
had to be counteracted by warnings as to the smoking 
hazard. The FCC now asserts this same FTC finding as 
the support for its ruling (p. 17, supra). But Congress 
decided that, whether or not this view of cigarette commer- 
cials is correct, it did not justify more than ¢ remedial > 
step taken in the Cigarette Labe 
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(i) Adequacy of the regulatory measure adopted by Con- 
gress—Section 2 of the Cigarette Labeling Act specifies 
that its purpose is to establish a program whereby ‘‘the 

\ public may be adequately informed that cigarette smoking 
\ may be hazardous to health by inclusion of a warning to 
~~ that effect on each package of cigarettes. ...’’ (Emphasis 
added). The Senate Report (p. 1) similarly characterizes 
the package warning as adequate: 
“The purpose of this bill is to provide adequate 
we Aay/ warning to the public of the potential hazards of ciga- 


KS Not rettesmoking through cautionary labeling of cigarette 
hat Ya packages.”’ SaiinipE atts added). 


ko 
~ 


; 
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As does the House Report (p. 1): 


‘‘The principal purpose of the bill is to provide ade- 
quate warning to the public of the potential hazards of 
cigarette smoking by requiring the [cautionary] label- 
ing of cigarette packages....’’ (Emphasis added). 


That no additional coercive measures were warranted is em- 
phasized in the second part of the Act’s statement of policy 
(§ 2(2)), which is that the economy should not be ‘‘impeded 
by diverse, nonuniform, and confusing cigarette labeling 
and advertising’regulations-with respect to any relation- 
ship between smoking and health.’? Coercive, regulatory 
efforts are to be outlawed pending further consideration by 
Congress. 

In determining to avoid any further<réegulatiom of ciga- 
rette advertising with respect to smoking and health, Con- 
gress—in addition to noting the prescribed package warn- 
ing—pointed to the programs of HEW and of private 
agencies to disseminate information to the public and to 
the SSeS of cigarette advertising by the tobacco 


y)measures. (Senate Report, 5; House 

s decision was made after full considéra- 
tion had been given by Congress to the extent, nature, and 
probable effect of these voluntary efforts. 


— 
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These measures had led to sharply increased public dis- 
cussion of smoking and health. As the Surgeon General 
noted at the 1965 congressional hearings, there had been 
fies by ‘‘newspapers, television, radio, and = \ 


meafis of communication’’ of newsworthy events, such as | 
the release of the Advisory Committee Report, dealing with ri 
the asserted hazards of smoking. (Senate Hearings, 41). 


In addition to this coverage, programs to educate and ra 
inform the public in the smoking and health area have been he 
and continue to be pressed by public and private agencies. 2 AS 
In June 1964 Congress was advised of HEW’s plans » ys yr 


“‘to expand as rapidly as our resources will permit, a \ 
greatly intensified long-range program of public and, oe : 
professional information and education (including re - | 
search and demonstrations related thereto) on the “». 
hazards of cigarette smoking and on methods to com- as a 
bat and control the smoking habit. As we envision it, S 4 
the program, insofar as directed to the lay pote will 5 pe 
utilize the various communication media and will be ‘S* me 
largely, though by no means exclusively, focused se oa 
youth, in cooperation with educational agencies and ce AZ q 


school systems (including use of school curriculums) _ c 
and with State ses Scencies and ithe ean volun- ¥ LP ay 
tary organizations increasingly ene fj 
educational activities of this nature....’? (1964 ¢ ee 
Hearings, 15). = 


At the 1965 hearings the Surgeon General pointed to 
HEW’s budget request for $1.95 million to permit the | 
Public Health Service ‘‘to step up its program in terms of | 
the accumulating of scientific information and the dissemi- 
nation of this information to the public, to the medical 
and health professions, as well as to improve the general 
overall administration of our information and education 
program.’’ (Senate Hearings, 40). He was asked by 
Senator Magnuson, Chairman of the Senate Committee: 

. [R]adio and television stations have a certain 


as of ane service time. Do you utilize that at 
all or would you plan to? 


38 


The Senate Report similarly commented on Governor 
Meyner’s activities. (Senate Report, 5). 

(ii) Rejection of the Federal Trade Commission post- 
tion—Section 5 of the Federal Trade Commission Act di- 
rects the FTC to prevent, among other things, ‘“‘unfair or 
deceptive acts or practices in commerce.’’ Under this statu- 
tory mandate the FTC has been active for many years with 
respect to cigarette labeling and advertising in light of the 
asserted health consequences of smoking. 

In addition to instituting some 25 proceedings against 
individual cigarette manufacturers (see Statement of Basis 
and Purpose of Trade Regulation Rule, 29 Fed. Reg. 8325, 
8374 (1964) (FTC Statement)), the FTC has also taken 
across-the-board action. In 1955 it promulgated Cigarette 
Advertising Guides which prohibited various representa- 
tions as to the health consequences of smoking cigarettes in 
general or the advertised brand. The Guides allow ‘‘the 
use of any representation relating solely to taste, flavor, 
aroma, or enjoyment.’’ (FTC Statement, 29 Fed. Reg. at 
8374). 

A few days after the release of the Advisory Committee 
Report, the FTC instituted its Trade Regulation Rule pro- 
ceeding by issuing a notice of rule-making in which it set 
forth its tentative views as to the statutory requirements 
governing cigarette advertising (including labeling) in 
light of the Advisory Committee’s findings and proposed 
the adoption of a rule requiring a warning statement to be 
included in cigarette advertisements and on cigarette pack- 
ages. 29 Fed. Reg. 530 (1964). 


The proposal was the subject of written comments and 
of public hearings before the FTC during March 1964. 
Among other things, it was argued at the hearings that, 
because of the magnitude and public importance of the 
smoking and health question, it should be dealt with by 
Congress and not by any administrative agency. (See FTC 
Statement, 29 Fed. Reg. at 8363-64). Nonetheless the FTC 
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on June 22, 1964, adopted its Trade Regulation Rule re- 
quiring that each cigarette advertisement and package dis- 
close that ‘‘cigarette smoking is dangerous to health and 
may cause death from cancer and other diseases.’’ 29 Fed. 


Reg. 8325. 


The basic FTC finding was that cigarette advertisements 
not containing the prescribed health warning would violate 
Section 5 of the Federal Trade Commission Act. The FTC 
concluded : 


‘‘The image of smoking projected in the typical ciga- 
rette advertisement is of a pleasant and happy activity. | 
That image is inconsistent with and misrepresents the th 
complete truth about smoking, which is that while it 
may afford pleasure, it is a habit dificult to break and 72 eave 
extremely dangerous to life and health. To avoid ! 
giving a false impression that at smoking: because it may Fa 

be pleasant and satisfying, 1s therefore mnocuous, the 
cigarette manutacturer WO represents the alle eged 
pleasures or satisfactions of cigarette smoking in 
advertising must also disclose the serious risks to life 

that smoking involves.’’ es Statement, 29 Fed. Reg. 

at 8356; Senate Hearings, 492). 


Congress, however, rejected this conclusion. The House 
Report on the Cigarette Labeling Act states (p. 4): rr | 
‘*The trade regulation rule adopted by the Federal 
Trade Commission would require, effective July 1, 1965, 

the inclusion of a warning in all advertising of ciga- 
rettes of potental hazards to health involved in smoking 
cigarettes. The reported bill would supersede the Com- 
mission’s rule, because the committee feels that at the 


present time the necessity for, and the effectiveness of, 
this requirement has not been demonstrated.”’ 


The Committee then pointed to the change in cigarette ad- 
vertising since the issuance of the Rule as a result of the 
Cigarette Advertising Code and to the informational and 
educational campaigns and concluded (p. 5): 


“‘The foregoing, coupled with the compulsory warn- 
ing on the package . . . leads the committee to conclude 
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that it is not necessary at this time to insert health 
warnings in cigarette advertising as proposed by the 
Federal Trade Commission.’’ 


The Senate Committee was in accord (p. 5): 


‘¢Considering the combined impact of voluntary limi- 
tations on advertising under the Cigarette Advertising 
Code, the extensive smoking education campaigns now 
underway, and the compulsory warning on the package 
which will be required under the provisions of this 
bill, it was the committee’s unanimous judgment that 
no warning in cigarette advertising should be required 
pending the showing that these vigorous, but less 
drastic, steps have not adequately alerted the public to 
the oteatial hazard from smoking.’’ 


In short, Congress determined that the only warning re- 

/ quired was the prescribed warning on cigarette packages. 

\ It did so despite the claim, vigorously pressed by the FTC, 
, that the package warning was not sufficient because of the 

| alleged misleading nature of cigarette advertising. The 


FCC nov view of ci adverosing as 
/ the basis for its action, relying on the port 


. to Congress (supra, p. 17) which simply -stastes the po- 
sition taken by that agency when it issued its Trade Regu- 
‘lation Rule. (R. 838). That position was rejected by 
Congress. In view of the extensive economic interests in- 
volved and the state of medical knowledge, Congress de- 
- cided that the package warning was sufficient, at least until 
| July 1969. The FCC’s ruling is in direct conflict with this 
‘ determination. 


B. Especially in Light of the Cigarette Labeling Act, the 
FCC's Ruling Is Invalid Because Contrary to the 
“Public Interest” 


The only possible basis for the FCC’s action is the ‘‘ pub- 
lic interest’’ standard of the Communications Act. This 


standard must be read in light of the p a 
in the Cigarette Labeling Act. Since the ’s ruling is 
a aE ep MaecA serene 
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inconsistent with that purpose, it cannot be eau to oes in the 
‘‘public’ intérest.?? i 


In paragraph 64 of its opinion (R. 855) the FCC states, 
‘‘Ordinarily the question presented would be how the car- 
riage of such [cigarette] commercials is consistent with 
the obligation to operate in the public interest.’’ But, the 
FCC goes on, ‘‘In view of the Legislative history of the 
Cigarette Labeling Act, that question is one reserved for 
judgment of the Congress. ...’? The FCC thus acknowl- 
edges that, in light of the Cigarette Labeling Act, the 
‘‘nublic interest’? standard of the Communications Act 
would not permit the barring of all cigarette advertising. 
f\| This is so even though the Cigarette Labeling Act does not 
? | expressly deny the FCC this power. Similarly, although the 
* ‘Cigarette Labeling Act does oe expressly deny the FCC 
the power to require a heal rning ‘‘adjacent to’’ ciga- 
rette commercials or to Sa the same amount of 
time be given to health hazard warnings as is devoted to 
cigarette commercials, the FCC acknowledges that it could 
not do so because ‘‘this would be inconsistent with the Con- 
gressional direction in this field provided in the Labeling 
Act.’? (BR. 830). In other words, the ‘‘public interest’’ re- 
quirement a ee tions Actisto-be read im Light 
of the congressional purpose expressed in the Cigs 

That purpose, as has been shown, was to strike a balance 
among the various competing interests and to avoid any- 
one’s tinkering with that balance in this delicate area at 
least until Congress had an opportunity to consider the 
matter again. Congress was convinced that it—and not 
any administrative agency—should deal with the problem 
because of the vital interests affected. Congress also deter. 
mined that at least until July 1969 the package warning 
prescribed by the Cigarette Labeling Act was a completely 
adequate regulatory method of informing the public of th 
possible smoking hazard. 
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The FCC must respect these congressional determina- 
tions. First, the FCC’s ruling does not rest on any spe- 
cific grant of authority but merely on the FCC’s general 
mandate to consider the ‘‘public interest’? in granting and 
renewing broadcast licenses. This generality should not 
be read as though it were an isolated expression impervious 
to evolving congressional policies. As the FCC stated in 
its opinion (R. 833), quoting from Southern S.S. Co. v. 
NLBB, 316 USS. 31, 47 (1942): 


«¢... this Commission, like other administrative agen- 
cies, was ‘not commissioned to effectuate the policies’ 


See also California v. FPC, 369 U.S. 482, 484-85 (1962). 
Moreover, in this instance, the ‘‘public interest’? questions 
presented involve no FCC expertise, and, in fact, Congress 
gave far more intensive consideration to these questions 
than did the FCC. 


Second, during its consideration in 1964 and 1965 of the 
bills that led to the Cigarette Labeling Act, Congress so- 
licited the views of all Federal agencies that might con- 
ceivably have anything to say about the cigarette health 
controversy. Even the District of Columbia Board of Com- 
missioners was asked for its views. (Senate Report, 9-10). 
Congress obviously wanted to be certain that it knew what 
its agencies considered as their roles in this area. What 
was the FCC’s response? The FCC expressly and repeat- 
edly advised Congress that it felt that cigarette advertis- 
ing on radio and television should not be handled on a 
special basis but only as a part of an across-the-board 
treatment of cigarette advertising in all media and that it 
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was proposing no special action on its own. In formal com- 
ments to the Senate Commerce Committee in February 
1965 on two pending bills, the FCC stated: 


‘‘The Federal Communications Commission’s inter- 
est in this matter is necessarily limited to the use of 
broadcast media for cigarette advertismg. It seems 
clearly appropriate, however, that the matter of ciga- 
rette advertising be treated on an all-inclusive, across- 
the-board basis, rather than in a pecs fashion. 


Since the Federal Trade SS dertaken 
to deal comprehensively with the cfr ened action 
needed to protect the public in the hight of the report 


on smo! and health, issued January 11, 1964, by ne 
Advisory Committee to the Surgeon General, the Fed 

eral Communications Commission has not held pro- 
ceedings, or undertaken studies, to evaluate the various 
factors and considerations in this area. While we be- 
lieve that some action on an overall basis is appro- 
priate, we are thus not in a position to make recom- 
mendations to the Congress in this field, and specifi- 
cally, as to whether S. 547 or S. 559 should be enacted. 


‘“The Commission recognizes the importance of this 
matter. In exercising its public acces responsibil- 
ities in connection with broadcast licensees, it will, of 
course, oroneraee im the application of whatever Fed- 
eral law, policy, or A pte are adopted in this 
area.”’ (Senate Report, 13-14). (Havohoeke added). 


This language was the same as that used by the FCC in 
July 1964 when commenting on another Senate bill (FCC 
64-730), and these same views had also been expressed in 
formal, ‘‘by direction of the Commission,’’ letters to 
Senator Magnuson (FCC 63-1033), Congressman Farb- 
stein (FCC 64-100), a constituent of Congressman Farb- 
stein (FCC 64-99), and Chairman Dixon of the Federal 
Trade Commission (FCC 64-29). 


The FCC could hardly have told Congress more clearly 
that it was contemplating no independent’ action’ but stood 
ready to accept the resolution of the problem arrived at by 
Congress. As the PCC knew full well, Congress was 
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deeply concerned-with the problem of cigarette advertising. 
Moreover, Congress was informed that by far the major 
part of cigarette advertising was on radio and television 
—about three quarters of the total measured by advertising 
expenditure.” When Congress determined, as it did, that 
the health warning on cigarette packages was the means 
for ‘‘adequate tiarning/to the public”? (supra, p. 34), this 
meant that it was determining, primarily, that that warn- 
ing was adequate for the radio and television listeners. 
Believing as a result of the FCC response that the only 
threatened administrative agency action with respect to 
cigarette advertising was that proposed by the FTC, Con- 
gress thought that it was providing for a ‘‘comprehensive 
program’’ to effect a balance of the several pertinent in- 
terests that would prevail undisturbed until it could review 
the problem anew in 1969. It is not a tolerable exercise of 
its ‘‘public interest’? power for the FCC now to shift its 
position and to prescribe a further cigarette health warning ) 
beyond that found adequate by Congress, and to do so in 
the case of the very advertising medium with which 
Congress had been principally concerned. 


C. The Commission Erred in Its Efforts To Avoid the Impact 
of the Cigarette Labeling Act 


The FCC, recognizing the important bearing of the Cig- 
arette Labeling Act on the legality of its action, devotes a 
good deal of space to an attempt to mid itself of this em- 
barrassment. (R. 824-37, 857-60). It relies mainly on the 
wording of Section 5(b) of the Cigarette Labeling Act, on 
Congress’s recognition of the important role to be played 
by smoking education campaigns, and on the reports re- 
cently submitted to Congress by HEW and the FTC pur- 
suant to Section 5(d) of the Act. 


15 Of a imately $200 million spent by the tobacco industry on adver 

television sion advertising’ (1965 ows Hear 39) ‘md more than $20 mil- 
‘ouse > 

lion was for radio advertising. (Senate Honsgs, 960). 
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In light of what has already been said, these points can 
be dealt with in short order. 


1. The FCC relies on the fact that Section 5(b) of the 
statute precludes a requirement of health Cegeounp ote - Wii 
ments ‘‘in the advertising”’ of cigarettes—dnd not ‘‘be- 
cause of the advertising”’ of cigarettes—and argues that 
its Tuling is not, therefore, inconsistent with the statute. 
(R. 825, 829-30). yyw 

The wording of Section 5(b) does not, however, reflect °° 
any_narrow congressional purpose and is explained by the 
nature of the only regulation then facing cigarette adver- xe 
tising—the FTC’s Rule requiring that all cigarette ad- \ 
vertisements contain health warnings. Congress’s assump- 
tion that it need concern itself specifically only with the 
FTC is evident from Section 5(c) of the Act where only 
the authority of the FTC is mentioned (see p. 27, supra). 
Congress could hardly have been expected to have 
directed itself in terms to the FCC’s current action in 
light of the FCC’s failure even to hint to Congress, when 
the FCC’s views were requested, that it had intention 
of becoming an independent factor in the cigarette r- 
tising controversy. SS 

Section 5(b) must be construed broadly, in accord with 
the stated congressional purpose and the legislative his- 
tory, and the word ‘‘in’’ may not be read so grudgingly 
as to allow the intent of Congress to be circumvented.** 
Were the FTC to undertake to prohibit newspapers (or 
broadcasters) from carrying cigarette advertisements un- 
less those media also carried prominently placed health 
warnings, there is no doubt. that the Cigarette Labeling 
Act would prevent such action even though the prescribed 
warnings were not required to be ‘‘in’”’ the advertisement. 


~ 18 See, e.g -» Minnesota Mining & . Co. v. New Jersey Wood Finishing 
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There also can be no doubt that a state would similarly 
be prohibited from requiring local advertising media that 
carry cigarette advertisements to carry health warnings, 
whether or not required literally to be ‘‘in’’ the advertise- 
ment. That the possibility of FCC action was not specifi- 
cally dealt with by Congress—because led by the FOC 
to believe that it need not concern itself with possible FCC 
action—is no reason to permit the FCC to do what the 
FTC and the states could not do. Section 5(b) is not 
limited to the FTC and the states but applies to the FCC as 
well. 


Moreover, the FCC has recognized that the literal inter- 
pretation ot Sein (doe no atk he OFT K the outer limit 
of the effect_of the statute s has own (p. 41, 
supra), the FCC acknowledges that it is barred from im- 
posing requirements not expressly covered by the pro- 
hibition in Section 5(b). This conclusion can only reflect 
the judgment that Section 2 of the statute and its legisla- 
tive history, as well as Section 5(b), must be considered 


in determining the reach of the statute. 


2. The FCC argues that its action is in accord with the 
Cigarette Labeling Act, claiming g that its ruling “timple- 
ments’? the smoking education campaigns which Congress 
relied on in enacting the statute. (R-830). This argument 
is disingenuous. 


It has been shown (pp. 39-40, supra) that Congress re- 
ferred to the voluntary smoking education campaigns as 
a basis for not imposing re ulato uirements with re- 
spect to advertising. For Be FCC to argue that this refer- 
ence justifies its regulatory action is directly contrary to 
Congress’s purpose. Moreover, the argument overlooks a 


basic distinction ‘ pair rr cr nee education 
campaigns and coercive‘regulatory ents, a distinc- 
tion sharply drawn by HEW. (1964 House Hearings, 15- 


16). As already discussed, Congress wanted to encourage 
the former efforts and preclude the latter, at least until it 
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was seen, by Congress, whether noncoercive measures 
were adequate. 


The educational efforts of which Congress was aware 
when it enacted the statute and to which it referred were 
voluntary and noncoercive. There was no suggestion that 
broadcasters would be compelled to educate the public as 
to the asserted health hazards of smoking; as shown above 
(pp. 35-36, supra), in at least one instance it was recognized 
that the various advertising and communications media 
would ibe free, as they saw fit, to use or not to use the 
material made available by those interested im asserting 
the health consequences of smoking. 


3. In an attempt to explain away its failure to honor the 
representations it made to Congress, the FCC relies on 
the 1967 HEW and FTC reports as establishing, beyond 
doubt, the health hazards of smoking and the effects of 
advertising in encouraging smoking. (R. 835-37). How- 
ever, the relevance of these reports to the question of 
whether the FCC’s action is or is not precluded by reason 
of the Cigarette Labeling Act is never made clear. 


Obviously, these reports can have no bearing, one way or 
the other, on the preclusive effect of the 1965 statute. The 
FCC action, having been barred by reason of the Cigarette 
Labeling Act, cannot be made lawful by the views of other 
agencies as to the need for new legislation. Nor can the 
reports serve as any reliable indication of what Congress 
is likely to do in the future. Congress has been known not 
to accommodate itself to the views of Federal agencies. 
In 1965 Congress rejected the position of both HEW and 
FTC as to the measures to be taken with respect to cig- 
arette labeling and advertising. 


Finally, the very fact that Congress has required re- 
ports demonstrates that it is to be Congress, and Congress 
alone, that is to determine policy in this area. Congress 
may accept the conclusions of these agencies—or may reject 
or modify them. But until July 1, 1969, these reports can- 
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not support any regulatory action not provided for in the 
current ‘‘comprehensive program’’ enacted in the Cigarette 
Labeling Act. 


Il. WITHOUT REGARD TO THE CIGARETTE LABELING ACT, 
THE RULING IS IN EXCESS OF THE FCC’S STATUTORY 
AND CONSTITUTIONAL AUTHORITY 

‘‘TT]he Commission,’’ says Commissioner Loevinger in 
his concurring opinion, ‘‘has not been given a roving man- 
date by Congress to do whatever it may regard as socially 
desirable (7.¢e., ‘in the public interest’).’? (R. 862). The 
other Commissioners apparently cannot decide whether or 
not they agree with Commissioner Loevinger. On the one 
hand, the opinion appears to acknowledge some limitation 
on the FCC’s authority, for it seeks to support the ruling 
on the basis of the Fairness Doctrine, a preexisting FCC 
policy that it feels received statutory recognition in the 
1959 amendment to Section 315. But the FCC is concerned 
that the ruling does not fit this Doctrine. Hence, on the 
other hand, the opinion ‘‘extends’’ (R. 822) the Fairness 
Doctrine so that the ruling becomes an ad hoc regulation of 
cigarette advertising, not embraced by ‘‘the specifics’’ of 
that Doctrine or the requirements of ‘‘a particular doc- 
trine,’’ but based only on the ‘‘simple fact’’ that it is ‘‘in 
the public interest.’? (R. 855-56, pp. 17-18, supra). 


A. The FCC’s Ruling Cannot Be Upheld on the Basis 
of the Fairness Doctrine 


As allegedly codified in the 1959 amendment to Section 
315, the Fairness Doctrine requires that a broadcaster 


‘‘afford reasonable opportunity for the eecaees of 
conflicting views on issues of public impo: 


1, The Ruling Is Inconsistent With the Fairness Doctrine 


(i) The erroneous standard applied by the FCC—Before 
the 1959 amendment was adopted, during its consideration 
by Congress, and since its enactment, the FCC earnestly 


» 
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repeated, time and time again, that the requirements of the 
Fairness Doctrine are satisfied by broadcasters’ honest, 
good faith, reasonable judgments and that the FCC will 
not substitute its judgment for that of the broadcaster on 
any decision under that Doctrine. 


We have already seen the FCC’s profession of this stand- 
ard of ‘‘reasonableness’’ in its seminal Report on Editorial- 
izing (p. 10, supra). Congress was informed in 1959, 
when amending Section 315, of the discretion, that the Fair- 
ness Doctrine, as opposed to the ‘‘equal time’’ requirement 
of that section, reposed in broadcasters. See, e.g., Hearings 
on S. 1585, S. 1604, S. 1858 and S. 1929 Before the Commu- 
nications Subcommittee of the Senate Commerce Commit- 
tee, 86th Cong., lst Sess. 68 (1959). The FCC went out of 
its way again, when issuing its Fairness Primer in 1964, to 
state that this broadcaster discretion applied tc ‘‘all the 

. facets’? of the Fairness Doctrine, not only as to the 


details of the format and spokesmen to be used by the 


broadcaster to present the differing viewpoints, but also 
“‘as to whether a controversial issue of public importance 
ts involved, [and] as to what viewpoints have been or should 
be presented....’’ 29 Fed. Reg. 10415, 10416. (Emphasis 
added). The FCC stated explicitly: 
‘‘In passing on any complaint in this area, the Com- 
mission’s role is not to substitute its judgment for that 
of the licensee as to any of the above programming de- 
cisions, but rather to determine whether the licensee 
can be said to have acted reasonably.”’ Ibid. See also 
POC Letter to Chairman Oren Harris, 3 P & F Radio 
Reg.2d 163, 167-68 (1963); Red Lion Broadcasting 
ae Ap ae — US. App. D.C. at —, 381 F.2d at 


The FCC’s opinion in this case, however, reflects a com- 
pletely different approach. As stated by the FCC, it has 
concluded that 


“<. . . it is not an abuse of discretion for the Com- 
mission to decide now that a licensee [broadcasting 
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FOC Letter to Chairman Oren Harris, 3 P & F Radio 
Reg.2d 163, 167-68 (1963); Red Lion Broadcasting 
ae — US. App. D.C. at —, 381 F.2d at 
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pletely different approach. A's stated by the FCC, it has 
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‘¢. . it is not an abuse of discretion for the Com- 
mission to decide now that a licensee [broadcasting 
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cigarette commercials must broadcast cigarette health 
warnings] ....”’’ (R. 823). 


Suddenly the issue is not—despite the F-CC’s repeated as- 
surances—the reasonableness of the broadcasters’ judg- 
ment but, instead, the reasonableness of the FCC’s judg- 
ment. The FCC is doing in this ease precisely what it 
repeatedly said it would not do""—it is invading the zone 
of reasonableness and substituting its judgment for that 
of broadcasters.** 


(ii) The wmpact of the erroneous standard—This re- 
versal by the FCC of the ‘‘reasonableness’”’ standard under 
the Fairness Doctrine could have near revolutionary im- 
pact on broadcasters’ programming freedom. 


If the ruling is to stand as a Fairness Doctrine ruling, 
then: it can be rationalized only in these terms: <Any cig- 
arette commercial is such a ‘‘discussion’’ of ‘‘views’’ on 
an issue ‘‘of public importance’’ as to obligate the broad- 
caster to program discussion of conflicting views for a re- 
lated significant time. It is perfectly apparent that a rea- 
sonable man could regard some cigarette commercials as 
not involving such a ‘‘discussion.’”? Some, indeed, are 
almost completely whimsical—e.g., the silhouettes on a 
teeter totter, with a cigarette pack finding, apparently, 
‘‘balance’’ at the fulcrum. But it may be that another 


17 The ‘‘reasonable man’’ has receded from view in another recent Fair- 
In Co., 11 


ness Doctrine Pp 
628 (1967), a Heensee had endorsed certain candidates for the Seattle, W 
ington, city council. It offered broadcast time to the supporters of 


the broadcaster’s judgment on the former was there censor- 
ship in W: D.C., under the Fairnese Doctrine of the minute details 
of electioneering for a local ci some 3,000 miles away. 


18 Cf. Cincinnati, N.O. & T.P. ~_.V- 100, 168 US. 18% (1896); IO0 v. 
Cincinnati, N.O. & T.P. ane ‘8. 479 (1897) (ICC m to en 
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faint measure, a ‘‘discussion”’ of the ‘‘desirability”’ of cig- 
arette smoking. Hence ‘‘it is not an abuse of discretion,’’ 
says the FCC, for it to treat all such commercials as such 
a ‘‘diseussion.”’ (R. 823). 


This rationale places within the FCC’s unfettered power 
the imposition of the strictures of the Fairness Doctrine 
on any portrayal of the ‘‘desirability’’ of anything about 
which there is an issue of public importance. And the scene 
of our quite open society is literally permeated with things 
as to the ‘‘desirability’’ of which there is significant public 
controversy. 


We may start with cigarettes. Do commercials portray 
the ‘‘desirability’’ of smoking more eloquently than Jackie 
Gleason’s chain puffing at the opening of his family hour 
every Saturday evening, or Arnie Palmer’s smoking as he 
leads his army to the attack on the critical last four holes? 


But cigarettes are lost in the maze of controversial 
things. Horse racing is exposed on TV in a most favor- 
able light, with the flashing odds plainly to be seen. 
Wrestling ‘‘matches’’—to say nothing of prize fighting— 
have enthralled millions of broadcast listeners and viewers. 
Though football exacts its yearly toll of death and serious 
injury among youngsters, it is extensively and favorably 
broadcast. Broadcast movies or TV or radio drama sug- 
gest the ‘‘desirability’’ of any number of courses of action, 
ideas, outlooks, ete., many of which are highly controversial. 


Or take commercials. Products or services about which 
there is important controversy, very often the subject of 
Government concern, are plentiful. Commercials often por- 
tray their ‘‘desirability’’ and with much less restraint 
than is true of cigarette commercials. Tonics and pills 
for tiredness, for sleeplessness, for colds, for headaches, 
for arthritis, almost for what-have-you are prominently 
programmed; but Government has variously reported on 
many of them. Automobiles are extolled, with never a 
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word about any lethal defects or their contribution to the 
poison of smog. Beer and wine, highly controversial in 
both ‘‘dry’’ and ‘‘wet’’ areas, are plugged enthusiastically. 
The listing could be extended at great length. 


To allow the Fairness Doctrine to be applied, at the 
FCC’s discretion, to any and all such situations would give 
it an intolerable control. Programming could become so 
cluttered and unwieldy, and there could be such drains on 
the broadeaster’s revenues, that broadcasting would be 
seriously damaged. 

(iii) The FCC’s failure to narrow its ruling in tenable 
terms—The FCC recognized that to justify its ruling by 
the Fairness Doctrine required a most embracing rationale, 
and was troubled. So it suggested, quite ambiguously, that 
it might never be applied to any commercials except for 
cigarettes. (R. 847). 


The opinion resorted to rhetoric—branding the other 
situations to which its rationale would apply as a ‘“‘parade 
of ‘horrible’ extensions.’? (R. 855). (Commissioner John- 
son added the rhetorical ‘“‘slippery slope.’? (R. 869)). But 
rhetoric cannot suffice—for rules of law have to be tested by 
their application to related situations. 


Apart from rhetoric the Yaa re 
for distinguishing cigarettes. Cigare esi save, raise an 
issue Of health "Theis “normal use,’’ according to Govern- 
ment reports, may be a health hazard. (BR. 846). 

The strain on reason caus this distinction is brought 
out in a one sentence footnote of critical importance at the 
end of paragraph 37 of the opinion. (See R. 838-41). In 
that paragraph the FCC recites the FTC’s conclusion (and 
supporting ‘‘documentation’’) in its 1967 Report to Con- 
gress, its first pursuant to the Cigarette Labeling Act, that 
in cigarette advertising ‘the impression is conveyed that 
smoking carries relatively little risk’? because it associates, 
smoking ‘‘with attractive people and enjoyable events and 
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experiences.’? (R. 838). This is the key poimt im the 
FCC’s treatment of the problem: implicitly promotional 
advertising represents to the audience that use of the pro- 
moted product involves ‘‘little risk.”” The footnote (R. 
841, n. 21) is this: 


‘“While we have, as petitioners point out, distinguished 
between explicit and implicit raising of controversial 
issues in broadcast material where health was not wm- | 
volved (e.g., atheists and agnostics versus the broad- | 
cast of religious services), we do not regard those cases 

as pertinent here in view of the nature of the GontrON 
versial issue.’? (Emphasis added). / 


What the footnote refers to is the FCC’s decision that 
the broadcast of church services does not eee the Frair- 
ness Doctrine so as or provision of time to air the 
views of atheists or agnostits: Mrs. Madalyn Murray, 5 
P& F Radio Rogoa W63 (1965). See also Robert H. Scott, 
25 P & F Radio Reg. 349 (1963) ; Edward J. Heffron, 3 P & 
F Radio Reg. 264a (1948); Robert Harold Scott, 3 P&F 
Radio Reg. 259 (1946). Needless to say, cigarette com- 
mercials are no more ‘‘explicit”’ on any controversial issue 
than are church services; the latter, indeed, are quite ex- 
plicit, and typically include ‘‘discussion’’ in the most literal 
sense. But with very good sense the FCC says that the 
broadcast of church services only ‘‘implicitly’’ takes sides 
on a controversial issue and the Fairness Doctrine is not 
triggered. 

The same could be said of the many other things to which 
the FCC’s rationale in the present case would apply that we 
referred to supra, pp. 51-52. The broadcasting of horse 
racing, of a drama, of a beer or wine commercial only 
‘““mplhicitly’’ takes sides. 

And so, exactly, of cigarette commercials. 


But, says the FCC, cigarettes concern a health issue. 
Therefore, their ‘‘implicit’’ raising of the issue will trigger 
the Fairness Doctrine. 
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~" ‘The question at once may be asked where the FOC ob- 
the 


tained the authority to become the arbiter of relative 
importance of physical health, on the one . and, on 
the other, of the Spiritual well-being involved in church 
services, a question that has been disturbing philosophers 
for centuries and that one ‘would think outside the sphere of 
administrative agency competence. However that ques- 
tion may be answered, there is not the remotest suggestion 
in the language of Section 315 or in any previous exposition 
of the Fairness Doctrine that would make of health issues 


a special category. On the cont precedent treats pro- 
gramming of controversial health i es of 


the Fairness Doctrine, exactly aa of 
other issues. See Broadcast of “lhving Should Be Fun,’’ 
33 F.C.C. 101 (1962). 


Nor is there to be found either in the language of Sec- 
tion 315 or in any previous exposition of the Fairness 
Doctrine any support for a distinction between a health 
issue respecting which Government reports disclose hazard 
in normal use and other kinds of health issues. 


That Govexnment has spoken should be of po moment. 
The FCC has held, in a Fairness @ case involving 
a civil rights controversy, that it is irrelevant ‘‘that the 
proponents of one particular position on such an issue are 
elected officials.”” Lamar Life Insurance Co.,18 P & F 
Radio Reg. 683, 684 (1959). The Report on Editorializing 
itself stressed that the Fairness Doctrine should be ad- 
ministered without regard to the ‘‘possible unpopularity 
of the views to be expressed.’’ 13 F.C.C. 1246, 1250. See 
also Robert Harold Scott, 3 P & F Radio Reg. 259 (1946). 
If Government is to weight the scales in deciding Fairness 
Doctrine cases, y the door has been ed to Big 
Brother and thy Finst- Amendment awast clam it chut ~ The 
Fairness Doctrine that was allegedly ratified by Congress 


in Section 315 gives no power to Government to have the 
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public propagandized. See Report on Editorializing, 13 
EC: a6 1550" 

In any case Government has spoken on a variety of situa- 
tions in the health area: examples are automobiles, foods 
and drugs, insecticides, other hazardous substances, as well 
as air and water pollution.” Nor, of course, does Govern- 
ment limit itself to health issues. 


Nor is the case of cigarettes distinguishable from others 
on the ground that the controversial issue is involved in 
cigarettes’ normal use. ‘Thus in the case of automobiles, 
Mr. Nader is concerned with the defects in normal use (not 
just in the use by the drunken speeder), and Commissioner 
Loevinger with their contribution to smog in normal use. 
(R. 863). So the controversy over cholesterol in dairy 
products has to do with normal use, as did Rachel Carson’s 
concern with the use of pesticides. Indeed, in the case of 
the airlines it is their normal use of the airspace near 
airports that sparks so much grave controversy on issues 
of safety and noise, directly sharpened by the vigorous 
promotion of the growth of air traffic in broadcast 
commercials. 


If broadcasters could be assured that the extension of 
the Fairness Doctine regulation to cigarette advertising 
would go no further, and that in all other cases they would 
be free to apply the implicit-explicit distinction and to be 
sustained whenever their judgment is honestly exercised 


19A ber of ~ 
num yencsogonenta ie peceuenrnee Agriculture urged broad: 


casters to on a wheat referendum then 
pending before farmers. This effort by the Department of » when 
it came to light, was severely cri as an attempt to 
7 teri 8 will on broadcasters. pe ae Broadcast 
E Practices: Before: aii fubcommtstoe 


of the House Committee 
on Interstate and. Foreign Commerce, 88th Cong., Ist Sees. 145-47, 149 (1963). 


20 See National Traffic an: + Pederal Pood, Drag, vad Cosmetic Act, 5¢ Our 
15 U.8.0. $$ 1381 et seg.; Federal Fi Cosmetic 


Drug, and 
picid oe peaeatinde aoe 61 Stat. +3 C947) a amended, 7 U.S.C. § 135 
le en as > 
Hazardous Labeling Act, 74 Stat. 372 (1960), as amended, 


15 U.S.C. §§ 1261 et Clean Air Air Act, 69 Stat. 822 (1955), as amended, 
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42 U.S.0. § 1857; Federal Water Pollution Control Act, 62 Stat. 1155 (1948), 
as amended, 33 U.S.C. § 466. 
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on an overall basis as to ‘‘all the... facets’’ of the Fairness 
Doctrine, as the Report on Editorializing and the Fairness 
Primer assured them they would be (supra, pp. 10, 12-13), 
their concern about the potential impact of this case 
would be greatly lessened although serious questions of law 
and principle would remain. 


The nature of the assurance in the FCC’s opinion, how- 
ever, is too weak to be credited: ‘‘. . . we can only state 
that we do not now know of’’ other cases. (BR. 847). 


Thus this same Commission, or a later," can find with 
equal ease that any number of types of commercials or other 
programming implicitly take a stand on some controversial 
issues. As long as reasonable men may differ on the ques- 
tion, the FCC’s resolution will not be an abuse of discretion ; 
the broadcaster’s own judgment, however honest, is beside 
the point. 


(iv) The FCC’s failure to abide by previous Fairness 
Doctrine rulings—Nor is it to be overlooked that the FCC 
was so carried away in this case as to fashion requirements 
never before suggested. ‘‘Each week,’’ and apparently 
with some regularity within ‘‘each week,’’ it seems that 
every broadcaster of cigarette commercials must program 
cigarette health hazard warnings (p.3, supra). This leaves 
but limited play for the broadcaster’s judgment. Moreover, 
this opinion appears to say, for the first time, that the 
broadcaster’s obligation is not confined to making reason- 
able efforts to secure spokesmen for various viewpoints but 
that, if he fails to find them, he himself must take to the air 
(p. 3, supra). This is quite contrary to what the FCC 
always has said of the Fairness Doctrine. Report on 
Editorializing, 13 F.C.C. 1246, 1250-51 (1949); Evening 

21 
Gatitiet oon — made 5. eee effort nee imply 


advertising (R. 820-22), bat amc aneiee that ‘‘In any as. the 
Doctrine would be extended ‘‘to at this time’’ (R. 823), 


with a footnote teat. <<Ts Sas lon conrsesycnenas 
the Commission can foe neues ee Saree 


rs, 
<<. 
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Newspaper Ass’n (WWJ), 6 P & F Radio Reg. 283 (1950) ; 
Broadcast of ‘“‘Living Should Be Fum,’’ 33 F.C.C. 101, 107 
(1962). And the thing that the broadcaster must do is 
very specifically defined: by others or by himself he must 
warn of the asserted cigarette hazard. 


Finally, so fully preoccupied is the FCC with dictating 
that cigarette advertising is to be counterbalanced by 
health warnings that in ‘‘clarifying’’ its opinion it re- 
treated even from the semblance of Fairness. It does not 
even purport to apply an obligation to ‘‘afford reasonable 
opportunity for the discussion of conflicting views . . . .”’ 
The cigarette commercials have to be silent on the health 
issue (pp. 36-38, supra). But if such commercials are 
broadcast, only the health hazard warnings are required to 
be heard in addition; no opportunity is required for those 
who believe that the hazard has not been proved, or that 
it has been exaggerated, or that its danger is balanced by 
the tremendous human interests involved in the tobacco 
country, or anything else. The Fairness Doctrine, as here- 
tofore applied, calls for a reasonable opportunity to dis- 
cuss ‘‘all’? responsible viewpoints. E.g., Report on Edi- 
torializing, 13 F-C.C. 1246, 1250 (1949). 


But in this case just one side is to be heard, the side of 
certain Government agencies and their adherents. This 
gross one-sidedness relieves the broadcaster of a very seri- 
ous potential burden involved in the application of the 
Fairness Doctrine. But it makes a mockery of the FCC’s 
claim that its ruling is supported by the Fairness Doctrine. 


(v) Inapplicability of the Fairness Doctrine to ordimary 
commercial advertising—In all the annals of the FCC, be- ) 
fore this case, there was but one instance, and that by | 
dictum, of a case where it was even suggested that ordinary / 
commercial product advertising might entitle others to be / 
heard. The others in that case offered to pay for their | 
time. The case, decided long ago, was Sam Morris, 11 
F-C.C. 197 (1946), where alcoholic beverages were adver- 
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tised by radio in a territory a considerable fraction of which 
was ‘‘dry’’ and where it was thought that the viewpoint of 
temperance groups ought also to be broadcast. The dictnm 
was an aberration. By 1956 it was held that such advertis- 
ing is a matter purely of licensee discretion. WPTF Radio 
Co., 12 P&F jo Reg. 609, 660 (1956). And, despite 


, the highly controversial nature of alcoholic beverages, when 
/ the Fairness Doctrine was adopted, after two years of 


' consideration by the FCC, Sam Morris was not mentioned 


and it was not suggested that such advertising triggers the 
Doctrine. 


Indeed, the Report on Editorializing did not even hint 
that any mere commercial advertising possibly could trig- 
ger the Doctrine. When the FCC explained the Doctrine 
to Congress at the time of the 1959 amendment to Section - 
315, no such suggestion was made. Again, in 1964, when the 
FCC issued its Fairness Primer, not one of the 28 in- 
terpretive rulings there digested dealt with commercial 
advertising, nor did the Primer otherwise indicate the ap- 
plicability of the Fairness Doctrine to such advertising. 


Nor is the language of Section 315 apt to an application 
to ordinary advertising. To speak of the usual advertising 
patter (or pretty pictures) as a ‘‘discussion’’ of ‘‘views on 
issues of public importance’? warps words—especially 
when those words are read against the exposition of the 
Doctrine in the Report on Editorializing. That Report was 
concerned with the informing of listeners on differing 
views on public issues. It is absurd to say that a quick 
shot of a pretty girl drawing on a cigarette informs the 
public of a view on a controversial issue. Nor if her ex- 
pression betrays satisfaction is there any informing of the 


22 That case involved the applications of two radio station licensees for 
the same vacant television assignment. The FCC undertook detailed com- 
peceonlictn aelicroheadsotecatione Eprogr aang. 
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public. It happens to be one of the few uncontroversial 
facts of life that smoking a cigarette provides certain 
satisfaction. Except for the whimsey—of which there is a 
good deal—that is about all that cigarette commercials 


portray. 


There is abundant ood reason for excluding ordinary 


oda ia the oeat deyevot tee 900" glend early 1930’s 


that radio should depend upon revenues from the sale of 
advertising. The Radio Act of 1927 was pointedly but un- 
successfully attacked on the Senate floor for its failure to 


grant the Commission the authority to regulate adver- 
tising._68 Cong. Rec. 4109, 4112 (1927). In 1932 the 
Senate raised the issue for what essentially was the last 
time when it asked the Radio Commission for its views as 
to the need for new legislation governing radio advertising. 
S. Res. No. 129, 72d Cong., Ist Sess. (1932), 75 Cong. Rec. 
1412-13 (1932). The Commission responded that, while 
additional authority to regulate the quantity of broadcast 
advertising might be feasible, ‘‘the quality of advertising 
might and probably would be difficult*of adequate regula- 
tion.’ S. Doc. No. 137, 72d Cong., ist Sess. 33 (1932). “Fhe 
Commission went on to say: ‘‘The American system of 
broadcasting is predicated upon the use of radio facilities 
as a medium for local and national advertising. Upon 
this use depends the quantity and quality of commercial 
and sustaining programs.’’ Id. at 36. Congress was per- 
suaded by the Commission’s views, for, when it passed 
the Communications Act of 1934, it did not disturb the 
regulatory scheme of the Radio Act of 1927 respecting 
advertising. As the Supreme Court has observed: ‘“‘. .. 
the [Communications] Act does not essay to regulate the 
business of the licensee. v. Sanders Bros. Radio 
Station, 309 US. 470, 475 (1940). 


| 


} 
| 


— 


60 


The amazing development of our broadcasting, far ex- 
celling that of any other nation, has been based on the 


decision of Congress not to impose any unique restraints 
on the gener: adcast advertising (z.e., restraints 
not applicable to other advertising media). To exist, 


( broadcastérs are compelled to find advertising, with enough 


revenue, to sustain a very large and constantly growing 
expense as the quality of programming, particularly on 


- TV, improves. To fertilize what once was suggested to be 
( a wasteland requires advertisers’ revenues. In the ad- 


vertising area, the broadcasters’ choice is restrained, and 
properly, by their own codes, by the general limitations on 
all media imposed by certain Government regulation of 
advertising, and by any statutes specially applicable to 
broadcasting. (See n. 23, supra). To restrain choice further 
is not lightly to be undertaken. 


The restraint that would be involved in applying to or- 
dinary advertising that does not discuss controversial is- 
sues the requirements of the Fairness Doctrine would be 
very considerable. For those requirements, as we have 

een, involve loss of salable time and can considerably com- 
plicate programming, and are becoming increasingly me- 
Bocloes Wak-aromine resort to the letter ruling ukase. 

The good sense of the matter, then, is to treat the words 

of Section 315 to mean what they say, to confine the Fair- 


'. ness Doctrine to genuine discussion of views on public 
| issues, and, however ‘‘controversial’’ one or another prod- 


uct may be, not to apply that Doctrine so that its require- 
ments are triggered by ordinary advertising patter or 
picturing. 


23In those instances where intended special regulation of the 
Coatent of Staoadonssradvertistng tong eantibaahypercsaediicortiteiniioeetfa 
terms. See, ¢g., 18 U.S.C. §§1304 (broad lottery information or 
advertisements), 1343 (fraud by wire, radio or ). 
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2. The Fairness Doctrine Is an Unconstitutional Abridgment of 
First and Fifth Amendment Rights 
Assuming that the Communications Act can be said to 
contemplate the application of the Fairness Doctrine in 
this case, serious First and Fifth Amendments issues are 
presented. 


On the First Amendment issue the me cee 
of the extent of that amendment’s protection of commercial 
advertising as suc omes quite irrelevant. For cig- 


ind 


arette commercials are held to triggér the Fairness Deo oe 


trine because, according to the FCC, they express a view on 
a public issue. Hence, by hypothesis, they are just like 
advocacy of an end to the Vietnam War, or of the Ad- 
ministration’s tax increase proposal—and entitled to the 
same degree of constitutional protection. 


(i) Applicability of First Amendment to broadcasting— 
There can be no dispute that communication by means of 
radio and television enjoys the protection of the First 
Amendment. See United States v. Paramount Pictures, 
Inc., 334 U.S. 131, 166 (1948); Superior Films, Inc. v. De- 
partment of Educ., 346 U.S. 587, 589 (1954) (concurring 
opinion); Estes v. Texas, 381 U.S. 532, 585, 589-90, 604, 
615 (1965) (concurring and dissenting opinions). 


(ii) Departure from the basic scheme of First Amend- 
ment protection—The Fairness Doctrine’s emphasis on 
‘‘fair’? debate on each station is inconsistent with the 
First Amendment premise that everyone with something to 
say is to be permitted to present his views freely and 


24 Com R. 818, n4; Milstein, The Federal Trade Commission and 
False Advertising, 64 Colum. L. Rev. 439, 462-65 (1964); Note, Deceptive 
Advertising, 80 Harv. L. Rev. 1005, 1027-38 (1967). 

i cations Act affirms ‘‘the right of free speech 
by means of radio communication.”” The FOC itself has recognized the ap- 


licability to broadcasters of this right, basic to a free society. See, ¢.g., 
Programming Policy, 20 P & F Radio Rog. 1901, 1905 (1960). ‘‘Radio’’ as 
in the Act embraces television as well. Allen B. Dumont 
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without restraint. These views may be true or false, logical 


or illogical, fairly stated or grossly exaggerated. That 


| debate be watered down, made ‘‘fair’’ or ‘‘balanced,’’ by 


| 7 Government dictate_is directhy—contrary—to—the—First 
t Amendment, 


This principle applies not only to individual speakers but 
also to the newspapers and other media by which ideas 
and opinion are communicated to the public. This was 
recognized by James Madison,”* who drafted the First 
Amendment, and by others of his era.” It finds equal sup- 
port in recent pronouncements of the Supreme Court.” 


Were a state to apply a Fairness Doctrine to newspapers, 


zu | it would hardly survive promulgation. 
(iii) Violation of First Amendment rights of broad- 
? casters—The Supreme Court has struck down, as contrary 
: to the First Amendment, many governmental attempts to 
ro y,*° require a person who would speak to pay a “price 
cys that right.” 


The Fairness Doctrine requires broadcasters to provide 
for the presenting of all viewpoints as the price of present- 
ing any viewpoint on a qeabiis issue. Presentation of 
other viewpoints re es use of proamces time, “a an ex- 


Cope only a fixed ixed amount, enike a@ news =< which can easily 
print more pages. The presentation of the other views 

& eee nore page: 
spate can dilute the effectiveness of the broadcaster’s pres- 


ae Virginia Resolution in 4 Debates on tho 
Oe ppMudison, Report on the (2a ed. 1876), quoted in New York Times Co. v. 
Sullivan, 376 U.S. 254, 275 (1964). 
ye 27 See 2 Beveridge, The Life ohn Marshall 1916); Emery. 
Tiss Pres iat hserion M6668 (2a ek. 1868) (Thomas Soft erson). 


28 Curtis Publishing Co. v. Butts, 388 U.S. 180 (1967); Garrison, v. 
379 U.S. 64, 74.75 (1964), New York Times Co. v. Sullivan, 8 
US. ee 270-71 cee Cantwell v. —— 310 U.S. = 310 (1940), 
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entation of the one of his selection. In addition, because 
the other views must be presented free if their spokesmen 
are unwilling to pay for their time, the Doctrine in effect 
requires the broadcaster to subsidize the presentation of the 
others. In fact the FCC’s ruling in this case apparently 
even would require the broadcaster himself to speak if he 
cannot find other spokesmen. 


Moreover, the Fairness Doctrine has a seriously de- 
terrent effect on the exercise of First Amendment rights 
as a result of two factors. 


First, the criteria of the Fairness Doctrine are ambiguous 
and uncertain in their application to specific circumstances 
and hence na open censorshin by broadcasters to assure 
compliance wi e Doctrine. Cf. Keyishian v. Board of 
Regents, 385 US. 589, 602-04 (1967) ; Sherbert v. Verner, 
374 U.S. 398, 406-09 (1963); Shelton v. Tucker, 364 U.S. 
479, 488 (1960). This infirmity would be greatly magnified 
if the FCC is permitted to abandon the ‘‘reasonable man”’ 
standard, as it has in this case. And it is magnified still 
further by the FCC’s adoption of the view that the Doc- 
trine is triggered by a mere ‘‘implicit’’ expression (what- 
ever that may mean) and is to be applied without regard 
to its ‘‘specifics,’’ as the FCC opinion concludes (pp. 17-18, 
supra). 


The second critical factor is the FCC’s enforcement 
technique. A letter or telegram from any ate citizen 
or group is enough to initiate a review of a longstanding 
and never before challenged industry practice. 
letter ‘‘complaint”? may produce, without opportunity even 
to counter its arguments, a letter ruling made applicable 
to the entire cast industry. Thereafter, every broad- 
caster risks the loss of his business if he fails to comply 
immediately and fully with the FCC’s letter. Hence pru- 
dence can dictate the avoidance by broadcasters of material 
that might trigger the Fairness Doctrine. This is the very 
kind of Government-imposed ‘‘self-censorship”’ that the 
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Supreme Court has held to be a vice of governmental action 
in the sensitive First Amendment area.” 

(iv) Lack of justification for discrimimation against 
broadcasters—Nevertheless it has been argued that, even 
conceding that the Fairness Doctrine could not constitu- 
tionally be applied to newspapers, the ial nature of 
the broadcast_medium justifies Se iin i ea Pst 
Amendment, Asserted technical limitations on : ber 
of broadcast stations and the licensing scheme of the Com- 
munications Act-have been pointed to im Support of this 
discrimination. Such attempted justification fails. 

In the early days of radio there was only a small number 
of broadcasting stations,“ and only a small number was 
thought possible. At that time newspapers were pub- 
lished in abundance. There may then have been some rea- 
son to believe that broadcasting required a different type 
of treatment to insure that the few who secured broadcast 
licenses Es atest ser moet Oana See 
National Broadcasting Co. v. United States, 319 U.S. 190, 
226-27 (1943).“ 

The situation today is far different. As a result of tech- 
nical advances and more sophisticated allocations by the 


20 Whitehill. v . Elkins, 389 U.S. 54, 59-62 (1967); Ashton 2 

384 US. 195 , 200-01 (1966); N. NAACP Button, 371 U.S. 415, 432-33 
(1963) ; p v. Board of Public Instruction, 368 U.S. 278, 287.88 (1961) ; 
Smith v. Galton. 361 U.S. iar, 150-52 (1959). 


81In 1922 there were only 30 radio ons in the United 
States. WR. Dureanot-thelConees” Priate Sook entialion of the Unites Stetee 
Colonial Times to 1957, at 491 (1960). 


328ee Hearings on 8. 1 and S. 1754 Before the Senate Committee on 
Interstate Commerce, 69th Cong., 1st Seas. 55 (1926). 


% The NBC case upheld a Commission oe that Sean broad- 
casters from en into contracts with networks that contained certain 
teuseeeaTbehrepale Le ee ae oA re 
their affiliates. That regulation was not—as the Fairness Doctrine is—a 
directive to broadcasters as to the conten’ contention: hecadesstimaterier 
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FCC, both the number of available channels and the number 


of stations Baines ee 
In 1967 there were some 6, dcasting stations on the 
air, including more than 600 television stations.“ Mean- 
while the number of newspapers has steadily declined; as 
of 1966 there were only 1,754 daily newspapers in the 
United States.* There are few, if any, communities in the ! 
United States that do not have more television service 
(not to speak of radio service) than daily newspapers. It | 
cannot be claimed that the broadcast band is so limited that 
there is no room for a diversity of opinion. 


In addition to the stations on the air there are about 1,200 
television channels which are allocated but unused,” and 
many unused radio assignments. They are available for the 
future growth of broadcasting, to provide even more op- 
portunity for the expression of diverse views. There is-\ 
thus no reason arising from the nature and technical re- 
quirements of radio and television transmission that jus- / 
tifies treating broadcasters more severely than newspaper | 
publishers for the purpose of the First Amendment. y 


The other argument is that, since the Communications 
Act requires a license under a ‘‘public interest’’ standard, 
there is public ownership of the airwaves and the broad- 
caster has only a ‘“‘privilege’’ to use this public property. 
Since the license is only a privilege, it is said, the Govern- 
ment may condition it with the F'airness Doctrine. 


¢ 


But the ‘‘public ownership of the airwaves”’ is simply a 
catch phrase; regulation of broadcasting, as Section 1 of 
the Communications Act, 47 U.S.C. § 151, makes clear, is 
grounded in Congress’s power over interstate commerce. 
In En, any, event, even if a broadcast license is merely a 

~ 80S Bureau of the Census, Statistical Abstract of the United States, 
No. 737 Sees ed. 1967). 


36 U.S. of the Census, Statistical Abdstract of the United States, 
No. 746 (88th oh. 1967). 


37 See 47 CFR. § 73.606, as amended. 
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‘‘privilege,’’ that is no ground for denial of First Amend- 
ment protection. 


In sum, the invalidity of the Fairness Doctrine under 
the First Amendment cannot be cured by resort to the 
supposedly unique status of the broadcast medium. 


(v) Infringement, also, of broadcasters’ Fifth Amend- 
ment rights—It would seem also that, at least as applied 
in this case, the Fairness Doctrine infringes Fifth Amend- 
ment rights. The ne Ee is 
so vague, the impleme procedure so cavalier, that due 
process is offended. The point indeed may be one of uncon- 
stitutional delegation of legislative power, particularly if, 

| as in this case, the FCC regards itself as bound only by a 

\ limitless ‘‘public interest.’? Cf. Kent v. Dulles, 357 U.S. 
‘116, 129 (1958) ; United States v. Robel, 389 U.S. 258, 269-77 
(1967) (Brennan, J., concurring); Arizona v. California, 
373 U.S. 546, 603, 624-27 (1963) (Harlan, J., dissenting). 
In any case, the way is opened to such capricious admin- 
istrative action, with fully effective judicial review so dif- 

| ficult if not practically impossible, that constitutional of- 
fense reaches beyond the First Amendment. 

(vi) Red Lion inconclusive—While this Court, in the 
Red Lion case, now pending review in the Supreme Court,” 
dealt with the Fairness Doctrine both under the First 
Amendment and Fifth Amendment and rejected the con- 
stitutional attack, that decision does not dispose of this 
case. There, what was involved was a segment of the Doc- 
trine with relatively specific contours—the personal attack 
segment. Furthermore, the issue raised by fhe Doctrine’s 
insistence that a broadcaster grant an individual the right 


38 Z.g., Sherbert v. Verner, 374 U.S. 398, 404-05 (1963) ; v. Randall, 
357 US. om 518-19 1958); Wieman v. Upd 344 8. 183, 191-92 
Moya Hannegan v. Inc., 327 U.S. 1 , 156 (1946) ; Bond vy. 

YC: 885 U.S. 116, 135-37 ( ); Kent v. Dulles, 357 U.S. 116, 129 (1958) ; 

nited States v. Robel, 389 U.S. 258, 263-64 (1967). 


Sees oer Pee reme Court in Red Lion has been postponed 
pen ne PT RE ST eR 
tot pase pro with the personal attack and candidate endorsement por- 

Fairness Doctrine (n.8, supra). 36 U.S.L.W. 3308 (Jan. 29, 
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to reply to a personal attack on him is quite different from 
the much more sweeping issue raised by the Doctrine’s 
insistence that there never can be any ‘‘discussion’’ of any 
public issue save subject to the strictures of the Fairness 
Doctrine. See Emerson, Toward a General Theory of the 
First Amendment, 72 Yale L.J. 877, 922-23 (1963). 


B. Tie FCC’s Ruling Cannot Be Upheld as an Ad Hoc 
Regulation of Advertising 

When the FCC comes to the final statement of its ruling 
—in the penultimate paragraph 64 of its opinion—it frees 
itself from the ‘‘specifics’” of the Fairness Doctrine and 
relies, in fine, on the ‘‘simple fact’’ that its ruling is ‘‘in 
the public interest.’’ (supra, pp. 17-18). Unable to con- 
sider a complete prohibition of cigarette commercials be- 
cause the legislative history of the Cigarette Labeling Act 
showed that Congress had reserved that judgment to it- 
self, the FCC determines that regardless of any ‘‘particular 
doctrine’’ the public interest requires that a broadcaster of 
such commercials provide counterbalancing health warnings 
to his listeners. (R. 855-56). 


Thus broadcasting is is singled out as the only advertising 
medium that is required to disparage the product of a 
client. This is indeed a novel wrinkle in the regulation of ad- 


vertising media. Is it legal? 


1. The FCC Has Only Limited Authority Over Broadcast Advertising 
The only possible basis for regulation of advertising 


a governing FCC licensing of 
broad rs. But the primary Federal regulation of 
advertising is, of course, the Federat~Trade Commission 


40It may be noted that, FCC to base its ‘‘public 

interest’’ ruling on on the broadcaster's § S15 <<aute cto operate in the public 

interest’ ”’ Soo pe me supra), the entire sentence in which this duty is 
relates a 


Wareces Dotesten aechanlaboeae shown, that Doctrine does not support 
the FCC’s ruling. 
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Act, which prohibits ‘‘unfair methods of competition in 
commérce, and unfair or deceptive acts or practices in 
commerce. ...’’ Unlike banks, air carriers, other com- 
mon carriers, and those subject to regulation under the 
Packers and Stockyards Act, which are outside the Fed- 
eral Trade Commission Act’s coverage, broadcasters are 
not exempted from that Act. That Act applies across- 
the-board to all advertising in all media. 


As the FCC itself has noted (see pp. 41-42, supra), the 
FCC is not free, when exercising its ‘‘public_interest’’ 
ee ponent to ignore other relevant Federal statutes. 
n this case it must follow the e standard governing all 
oo wees advertising that Congress has specified in the Federal 
Nps al aos Trade Commission Acter nes aa ae eM 
gto 


Pod = 


Pad wr \ Instructive on the limited reach of the ‘‘public interest’’ 

es ' > requirement in the Communications Act when Congress 

o” has adopted a more specific standard is FCC v. American 

: Broadcasting Co., 347 US. 284 (1954). The FCC there 

had adopted regulations providing that it would not l- 

cense broadcasters who carried ‘‘give-away’’ programs. 

It did so on the basis of its conclusion that such programs 

were ‘‘lotteries’’ under Federal criminal statutes which 

~ prohibited the broadcast of ‘‘lottery’’ information, the 

\y > 7tmailing of “‘lottery”’ tickets, ete. 18 U.S.C. §§ 1301-04. The 

‘t\ + case went to the Supreme Court, which held the regula- 

ye tions invalid on the ground that the ‘‘give-away’’ pro- 

oT grams were not lotteries within the meaning of these 

statutes. If the specific Federal statutes applicable to 

_ | lotteries were not binding on the FOO, that litigation was 

\ | a@ meaningless charade. If, in other words, the FCC were 

free to outlaw ‘‘give-away’’ programs under its ‘‘public 

| interest’? standard—whether or not they were found to 

rate cal be lotteries—the whole litigation as to what is or is not 
ane a “‘lottery’’ was of no more than academic interest. 


That, of course, was not the case. When there is a 
ogee 


¢ ee 
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‘*public interest,’’ that standard limits the FCC, at least 
absent some consideration peculiar to broadcasting. 


By and large the FCC has respected this limitation on 
its authority, no doubt in recognition of the fact that uni- 
formity in the treatment of advertising in different media 
is necessary to fair competition as between the media.@ 


The FCC’s deference to the FTC in the advertising 
area is firmly rooted in Congress’s intent that broadcast 
advertising should be subject to the same rules and regu- 
lation as advertising in other media. As stated in a House 
Report on an early version of the 1927 Radio Act: 


‘Your Committee has not felt justified in forbidding 
or in undertaking to limit advertismg through this 
medium, but we are unanimous in the opinion that 
much the same rule should apply to this form of 
advertising as applies to the case of newspaper ad- 
vertising.”? H.R. Rep. No. 719, 68th Cong., 1st Sess. 
5-6 (1924). 


The FOC, for example, has indicated its concern with 
‘‘false, misleading, or deceptive matter’? (Programming 
Policy, 20 P & F Radio Reg. 1901, 1912-18 (1960) )—ad- 


41 If the ‘< interest’? standard were Soe 
to public without an ay standard to at = 
Central Securities Co. v. Uni ‘States, 287 0 1S, 2495 a862)), i 
be unconsti interest’? has been. held to 
wen icleion<thotenonclounee Gametedsantnneitgeberenthats“steston® notectie 
de ee ee ae ee ee 
to be regulated. See N.Y. Central Securities Co., supra; cf. Lichter v. United 
States, 334 U.S. 742, 785 (1948) ; Union Bridge Co. v. United States, 204 U.S. 
364 (1907) ; v. 48 U.S. 649, 698-94 (1892); United States v. 
US. 258, 260.77" (1967) (Brennan, J., concurring). In the same 
ees inotinecamity broadcasters in the “‘public interest, con- 
ee nema ie 5 Ete Co., 
am US 3 137-38 v. BCA Communications, Inc., TS. 
noe 5 _. Sees > Go. ¥. United States, 319 U.S. 190, 
1943). The term ‘‘ in Sine Te A 
sree noe could: FOO water Se aatinty thar Bittnekememtentie 
RE NS RS ST Oe with 
the power conferred. See Kent v. Dulles, 357 
US 116 129 (1968), and the by Brennan, J., in United States v. 
42 See Note, The Regulation of Advertising, 56 Colum. L. Rev. 1018, 1048-49, 
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1055-57 (1956); of. Head v. Board of Examiners, 374 US. 
(1968) J., concurring) aaa 
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vertising, that is, that violates the Federal Trade Com- 
mission Act. It has also informed broadcasters of ad- 
vertising practices that violate that Act and has warned 
against carriage of advertising that has been condemned 
by the FTC. So that the FCC and, through it, broad- 
casters can be informed of such advertising, the FOC has 
established formal liaison with the FTC,“ and the FCC 
has issued policy statements on advertising practices that 
have been of concern to the FTC. In these imstances 
the FCC has applied to broadcast advertising the same 
criteria that are applicable to advertising in other media. 


In short, except for one or two early, isolated deviant 
instances,“ the FCC has recognized that it is not free to 


43 Opinion No. 32, 1928-29 Opinions of the General Counsel, Federal Radio 
Comm’n, referred to in the FOC’s opinion (R. 821-22), is an early example of 
this concern with what the agency considers misleading advertising, in that 
case certain specific cigarette commercials. That the General Counsel’s opinion 
was limited to the problem of specific misleading advertisements is evident 
from the facts that, after that opinion, cigarette commercials continued to be 
5 ey nm es SY rey re a a statement 


citin cigarette as sponsoring particularly appealing programs. 
8. Doe. No. 137, 724 Co Cong 1st Sess. 39 Sees = 


i and Relating to False an ee ete 
= Telension pre 14 pero Radic Reg. oe (1957). See also 2 
C.C. Ann. Rep. 54 (1962); 27 F.C.C. oc (1961) ; 7 POG Aon 
Eo 27 (1941); 6 F.C.C. Ann. Rep. 55 (1940). 

4 E.g., Fraudulent Billing Practices, 6 P & F Radio Reg.2d 154 (1965) ; 
Combination Advertising Rates, 24 P & F Radio Reg. 930 (1963); Double 
Billing Practices, 23 P & F Radio Reg. 175 ei Gsee) Liaison Between FCO 

and PTC Relating to to False and Misleading Radio and Television Advertising, 
=e 

46 Also where not the Federal Trade Commission Act but some other Federal 


relevant statutory standard. Thus, it has sbiecteascors to the of advertis- 
ing violating a statutes (Hammond-Calumet Broadcasting Corp., 2 F.0.0. 
321 (1936); ae Inc., 2 FP.C.C. 293 (1936); Oak Leaves Broad 
Station, Inc., 2 F.C.C. 298 (1985)); or food and drug statutes (Hi 
Broadcasti Oak Leawes B Droatcestinigns Station, 


ing Corp., supra; Ino., 


47In Knickerbocker a IS 2 F.C.C. 76, 77 (1985), the FCO 
disapproved the advertisement of control products as ‘‘offensive and 
Li FOC warned 
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do as it wishes with broadcast advertising. The most it 
can do is to apply to broadcast advertising the standards 
that Congress has specified as applicable to all advertising, 
at least absent some factor uniquely applicable to broad- 
casting which may be thought to justify different treatment 
of broadcast advertising.* 


2. The FCC Exceeded in This Case Whatever Authority It May 
Advertising 


Have Over Broadcast 

There is no such factor in this case. The FCC’s opinion : | 

advances not one reason (other than the supposed appli- on 
eability of the Fairness Doctrine, a matter already dealt 2° _ @ 


with (pp. 48-60, supra)) that cigarette advertising over, wee a! 
radio and television should be subject to any greater re-| 9.~ - 4 Na 
strictions than cigarette advertising in other media. The 
opinion is barren of any application of the FCC’s expertise 
in the broadcasting area or of reliance on any unique 1 a 
aspect of broadcast cigarette advertising. It did not even pete rae S 
examine the cigarette commercials that had been com- vy 
plained of in this case. And as to cigarette advertising ; | s 
in general, it accepted an analysis by the FINO in its 1967 © dent Kio 
Report to Congress. Ce 2 ty ve 


<—_o 
The question remains, therefore, whether this ruling pst 
can be justified under any statutory criterion applicable 
across-the-board to all media. ‘The only possibly relevant 
statutory criterion is the Federal Trade Commission Act’s 
prohibition of false and deceptive advertising. But the 
ruling cannot be supported on this basis. 


First of all, not only has the FCC failed to determine 
that cigarette advertising is false and misleading, dut it 


48 The FCC’ 21) refers to Broadcasting 
Ass’n v. Foderal badio Comma, 66 Appr D.C. 79, 47 SSa 610 G (2981)) holding 


that it is authorized to prevent the use 
private interests, political. This Tine of cases 
obviously no bearing on the FCC’s quite limited to regulate 
advertising. As the FCO has recently made clear, the applied in 
these cases is that ‘‘decisions by a i relating to cither 
or programming be Soe WEEE, 
the private oo Cimehass aes FOO Letter to 
FCC 68-59, Jan. 17, (Emphasis added 
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specifically refused _to resolve the critical factual question 
necessary for any such determination. That question would 
be not only whether the cigarette commercials in fact 
make health claims, but whether the claims it makes are 
in fact false or deceptive. It did not even hold a hearing 
om any such issue and specifically says in its opinion: 


‘We wish to make it clear that this Commission is 
not the pro iter of the scientific and medical 
issue here involved and of course t to 

| resolve thak-iseue.” (BR. 855). CBee ee 

_ Second, assuming that the FCC had found that cigarette 
advertising violates the Federal Trade Commission Act 
standard, that finding could not support its current ruling 


in light of the congressional determinations underlying 
the Cigarette Labeling Act. 


It will be recalled that, when issuing its Trade Regn- 
lation Rule in 1964, the FTC concluded that cigarette ad- _ 
vertising without a health warning would violate Section 
5 of the Federal Trade Commission Act. The FTC in . 
its 1967 Report to Congress asserted that there has been - 
no significant change since 1964 in those elements of cig- 
arette advertising on which the FTC had relied in issuing 
its Rule. The FCC accepts the FIC position as to the 
content of cigarette advertising and purports to justify 
its current ruling on that basis. (R. 838-41). 


It will be recalled also, however, that Congress gave 
extensive consideration, when enacting the Cigarette Label- 
ing Act, to this FTC position—and rejected it. Congress 
determined that the nature of cigarette advertising was 
not such as to justify—prior to July 1, 1969—any require- 
ment of a health warning other than the label on the 
package. While the FTC retains the authority to pro- 
hibit false and misleading cigarette advertising, the Ciga- 
rette Labeling Act prohibits any finding that cigarette 
advertising violates the Federal Trade Commission Act 
prior to July 1969 because of the failure to disclose the 
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asserted health hazards of smoking. That prohibited find- 
ing, however, is the only possible basis for this FCC ruling 
when viewed as a regulation of cigarette advertising under 
the standard of the Federal Trade Commission Act. 


There is, therefore, no statutory source for this ruling. 
It must be reversed. 


CONCLUSION 


For the foregoing reasons, the orders of the Federal 
Communications Commission under review are unlawful. 
They should be set aside and their enforcement enjoined. 


Respectfully submitted, 


Howarp C. WEstwoop 


701 Union Trust Building 

Washington, D. C. 20005 
Attorneys for WTRF-TV, 
Inc. and National Asso- 
ciation of Broadcasters 


Of Counsel: 


Doveuas A. ANELLO 

General Counsel 

National Association of 
Broadcasters 

1812 K Street, N.W. 


Washington, D. C. 20006 
Covineton & Buriine 

701 Union Trust Building 
Washington, D. C. 20005 
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APPENDIX 


Section 315(a) of the Communications Act of 1934, 48 
Stat. 1088, as amended, 73 Stat. 557 (1959), 47 U.S.C. 
§ 315(a), provides: 


*‘(a) If any licensee shall permit any person who 
is a legally qualified candidate for any public office 
to use a broadcasting station, he shall afford equal 
opportunities to all other such candidates for that 
office in the use of such broadcasting station: Pro- 
vided, That such licensee shall have no power of cen- 
sorship over the material broadcast under the pro- 
visions of this section. No obligation is imposed upon 
any licensee to allow the use of its station by any 
such candidate. Appearance by a legally qualified 
candidate on any— 


(1) bona fide newscast, 
(2) bona fide news interview, 


(3) bona fide news documentary (if the appearance 
of the candidate is incidental to the presentation of 
the subject or subjects covered by the news docn- 
mentary), or 


(4) on-the-spot coverage of bona fide news events 
(including but not limited to political conventions 
and activities incidental thereto), 


shall not be deemed to be use of a broadcasting sta- 
tion within the meaning of this subsection. Nothing in 
the foregoing sentence shall be construed as relieving 
broadcasters, in connection with the presentation of 
newscasts, news interviews, news documentaries, and 
on-the-spot coverage of news events, from the obli- 
gation imposed upon them under this Act to operate 
in the public interest and to afford reasonable op- 
portunity for the discussion of conflicting views on 
issues of public importance.’’ 
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The Federal Cigarette Labeling and Advertising Act, 79 
Stat. 282 (1965), 15 U.S.C. §§ 1331-39, provides: 


“‘Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That this Act may be cited as the 
‘Federal Cigarette Labeling and Advertising Act’. 


‘< DECLARATION OF Poticy 


‘*Sec. 2. It is the policy of the Congress, and the 
purpose of this Act, to establish a comprehensive Fed- 
eral program to deal with cigarette labeling and ad- 
vertising with respect to any relationship between . 
smoking and health, whereby— 

(1) the public may be adequately informed that 
cigarette smoking may be hazardous to health by in- 
clusion of a warning to that effect on each package 
of cigarettes; and 


(2) commerce and the national economy may be 
(A) protected to the maximum extent consistent 
with this declared policy and (B) not impeded by 
diverse, nonuniform, and confusing cigarette label- 
ing and advertising regulations with respect to any 
relationship between smoking and health. 


‘¢DeFrINITIONS 


**Sec. 3. As used in this Act— 

(1) The term ‘cigarette’ means— 

(A) any roll of tobacco wrapped in paper or 
in any substance not containing tobacco, and 

(B) any roll of tobacco wrapped in any sub- 
stance containing tobacco which, because of its 
appearance, the type of tobacco used in the filler, 
or its packaging and labeling, is likely to be of- 
fered to, or purchased by, consumers as a cig- 
arette described in subparagraph (A). 


3a 


(2) The term ‘commerce’ means (A) commerce 
between any State, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, the Virgin 
Islands, American Samoa, Wake Island, Midway 
Islands, Kingman Reef, or Johnston Island and any 
place outside thereof; (B) commerce between points 
in any State, the District of Columbia, the Common- 
wealth of Puerto Rico, Guam, the Virgin Islands, 
American Samoa, Wake Island, Midway Islands, 
Kingman Reef, or Johnston Island, but through any 
place outside thereof; or (C) commerce wholly within 
the District of Columbia, Guam, the Virgin Islands, 
American Samoa, Wake Island, Midway Islands, 
Kingman Reef, or Johnston Island. 


(3) The term ‘United States’, when used in a 
geographical sense, includes the several States, the 
District of Columbia, the Commonwealth of Puerto 
Rico, Guam, the Virgin Islands, American Samoa, 
Wake Island, Midway Islands, Kingman Reef, and 
Johnston Island. 


(4) The term ‘package’ means a pack, box, carton, 
or container of any kind in which cigarettes are 
offered for sale, sold, or otherwise distributed to 
consumers. 


(5) The term ‘person’ means an individual, part- 
nership, corporation, or any other business or legal 
entity. 


(6) The term ‘sale or distribution’ includes sam- 
pling or any other distribution not for sale. 


“TL. ABELING 


““Sec. 4. It shall be unlawful for any person to 
manufacture, import, or package for sale or distribu- 
tion within the United States any cigarettes the pack- 
age of which fails to bear the following statement: . 
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‘Caution: Cigarette Smoking May Be Hazardous to 
Your Health.’ Such statement shall be located in a 
conspicuous place on every cigarette package and shall 
appear ‘in conspicuous and legible type in contrast by 
typography, layout, or color with other printed matter 
on the package. 


‘© PREEMPTION 


“‘Sec. 5. (a) No statement relating to smoking and 
health, other than the statement required by section 
4 of this Act, shall be required on any cigarette 
package. 

“‘(b) No statement relating to smoking and health 
shall be required in the advertising of any cigarettes 
the packages of which are labeled in conformity with 
the provisions of this Act. 


*“(¢) Except as is otherwise provided in subsec- 
tions (a) and (b), nothing in this Act shall be con- 
strued to limit, restrict, expand, or otherwise affect, 
the authority of the Federal Trade Commission with 
respect to unfair or deceptive acts or practices in 
the advertising of cigarettes, nor to affirm or deny the 
Federal Trade Commission’s holding that it has the 
authority to issue trade regulation rules or to require 
an affirmative statement in any cigarette advertisement. 


‘¢(d)(1) The Secretary of Health, Education, and 
Welfare shall transmit a report to the Congress not 
later than eighteen months after the effective date of 
this Act, and annually thereafter, concerning (A) 
current information on the health consequences of 
smoking and (B) such recommendations for legislation 
as he may deem appropriate. 


‘¢(2) The Federal Trade Commission shall transmit 


a report to the Congress not later than eighteen months - 


after the effective date of this Act, and annually there- 
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after, concerning (A) the effectiveness of cigarette 
labeling, (B) current practices and methods of cig- 
arette advertising and promotion, and (C) such recom- 
mendations for legislation as it may deem appropriate. 


‘¢CemmnaL Penaury 


“Sec. 6. Any person who violates the provisions of 
this Act shall be guilty of a misdemeanor and shall on 
conviction thereof be subject to a fine of not more than 
$10,000. 


‘‘IxnzguncTION PROCEEDINGS 


‘Sec. 7. The several district courts of the United 
States are invested with jurisdiction, for cause shown, 
to prevent and restrain violations of this Act upon 
the application of the Attorney General of the United 
States acting through the several United States at- 
torneys in their several districts. 


‘Cigarettes For Export 


“Sec. 8. Packages of cigarettes manufactured, im- 
ported, or packaged (1) for export from the United 
States or (2) for delivery to a vessel or aircraft, as 
supplies, for consumption beyond the jurisdiction of 
the internal revenue laws of the United States shall 
be exempt from the requirements of this Act, but such 
exemptions shall not apply to cigarettes manufactured, 
imported, or packaged for sale or distribution to mem- 
bers or units of the Armed Forces of the United States 
located outside of the United States. 


“<SEPaRABILITY 
“Sec. 9. If any provision of this Act or the applica- 
tion thereof to any person or circumstances is held 
invalid, the other provisions of this Act and the ap- 
plication of such provision to other persons or cir- 
cumstances shall not be affected thereby. 
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‘*TeemiInaTion Or Provisions AFFECTING 
Reeuiation Or ADVERTISING 


‘Sec. 10. The provisions of this Act which affect the 
regulation of advertising shall terminate on July 1, 
1969, but such termination shall not be construed as 
limiting, expanding, or otherwise affecting the juris- 
diction or authority which the Federal Trade Commis- 
sion or any other Federal agency had prior to the 
date of enactment of this Act. 


“EFFECTIVE DaTE 


‘‘Sec. 11. This Act shall take effect on January 1, 
1966.”” 


WILBUR K. MILLER 
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United States Court of Appeals 


For roe Disrricr or Cotumsia Crecouir 


Nos. 21,525, 21,526 


WTRE-TYV, Inc., 
and 
Nationa Association or BroapcasTers, Petitioners, 
V. 
FeperaL Communications ComMission 
and 
Untrep States or America, Respondents. 


On Petitions To Review Orders of the 
Federal Communications Commission 


REPLY BRIEF FOR PETITIONERS 


1. The Government’s argument consists largely of the 
invocation of an alleged rule that the judiciary is to allow 
an administrative agency the fullest latitude in the applica- 
tion and interpretation of its statutes and rules. However 
the principle of judicial tolerance of administrative ‘‘dis- 
cretion’? may be stated, and assuming arguendo its ap- 
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plicability in this case,’ the Government’s argument here 
would carry the principle beyond all bounds. 


The argument for breadth of agency ‘‘discretion’’ is 
founded on two basic considerations. The first is that 
there are certain areas of a complex or technical nature in 
which agencies acquire ‘‘expertise’’ and which courts are 
not as competent as agencies to explore. The other is that 
there are instances when the legislature deliberately carves 
out an area for the policy judgments of an administrative 
agency because it does not have the time or inclination to 
legislate in detail. 


Neither consideration applies in this case. 


First. The Government’s principal argument is that the 
FCC’s ‘‘discretion’’ is broad enough to warrant its deter- 
mination that any and all cigarette commercials are a ‘‘dis- 
cussion,’’ although only an implicit one (Res. Br. p. 21), of 
a controversial issue, that of smoking and health (Res. Br. 
p. 9). This determination, however, is not based on any 
supposed expertise of the FCC. The FOC did not even 
examine the specific commercials mentioned by Mr. Banzhaf 
(see R. 851, n. 30). Indeed it examined no cigarette com- 
mercials, but made its ruling applicable to all of them of 
any kind, sight unseen. And now in its brief the Govern- 
ment offers, in support of the FOC’s so-called ‘‘conclusion’’ 
that any cigarette commercial is advocacy of one side of the 
cigarette-health issue, the mere assertion that the conclu- 
sion ‘‘is plainly correct, as any television viewer can 
himself determine.’’ (Res. Br. p. 35, n. 22). Thus the 
Government takes FCC expertise out of the case. This 
Court is at least as expert as ‘‘any television viewer.’’ 


1It has already been shown that the FCC itself has repeatedly acknowl- 
edged that the issue in a Fairness Doctrine case is not whether the FCC has 


abused its discretion but whether the broadcaster’s judgment is’ unreasonable. 


(Pet. Br., 10-11, 13, 48-49). As indicated in its letter ruling in another 
case, attached as an Appendix hereto, the FCC’s reliance on the broadcaster’s 


judgment is an essential aspect of the Fairness Doctrine. But the Government - 


would have the Court ignore it. 
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And ‘‘any television viewer’? can see that the Kent ciga- 
rette cartoon-jingles, for instance, are no ‘‘discussion’’ of 
the safety of cigarette smoking; all that they say is that, 
for those who do smoke, Kents are the first choice. 


Second. The problem of health warnings in connection 
with cigarette advertising, especially radio and TV com- 
mercials, can hardly be said to be an area handed by Con- 
gress to the FCC for such regulation as the FCC may 
feel appropriate. On the contrary, we have shown Con- 
gress’ extensive and intensive concern with this area; its 
solicitation of the views of all Federal agencies that might 
conceivably have an interest in the problem; the FCC’s re- 
sponse that an across-the-board treatment, rather than one 
limited to radio and television commercials, was desirable 
and that the FCC was proposing no action; and Congress’ 
enactment of ‘‘a comprehensive Federal program to deal 
with cigarette labeling and advertising with respect to any 
relationship between smoking and health’’ (Cigarette La- 
beling Act, §2), a ‘‘program’’ with no provision for any 
independent FCC action. (Pet. Br., 24-48). There is no 
room for the broad administrative ‘‘discretion”’ invoked by 
the Government in an area to which Congress addressed 


itself so specifically. 


2. Our initial brief (p. 58) stated that Petition of Sam 
Morris, 11 F.C-C. 197 (1946), was not mentioned in the 
FCC’s Report on Editorializing, 13 F.C.C. 1246 (1949). We 
were mistaken. That case was cited in a string citation 
preceded by a “‘Cf.”’ signal. See 13 F.C.C. at 1250. 


The brief on behalf of Mr. Banzhaf seeks, on the basis 
of this single citation, to build up an elaborate argument 
that the Fairness Doctrine has been applied to ordinary 
advertising heretofore and that Congress has been informed 
to that effect. (See Int. Br. pp. 27-31). 


But the citation of Sam Morris in the Report on Edt- 
torializing did not go to the point thus asserted. It was 
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cited in a passage dealing with the duty of broadcasters 
to make time available for the discussion of public issues 
of importance to the broadcasters’ audiences. The passage 
was this: 


‘<This affirmative responsibility on the part of broad- 
cast licensees to provide a reasonable amount of time 
for the presentation over their facilities of programs 
devoted to the discussion and consideration of public 
issues has been reaffirmed by this Commission in a long 
series of decisions. The United Broadcasting Co. 
(WHKC) case, 10 FOC 675, emphasized that this duty 
included the making of reasonable provision for the 
discussion of controversial issues of public importance 
in the community served and to make sufficient time 
available for full discussion thereof. The Scott case, 
3 Pike & Fischer, radio regulation 259, stated our con- 
clusions that this duty extends to all subjects of sub- 
stantial importance to the community coming within the 
scope of free discussion under the first amendment 
without regard to personal views and opinions of the 
licensees on the matter, or any determination by the 
licensee as to the possible unpopularity of the views 
to be expressed on the subject matter to be discussed 
among particular elements of the station’s listening 
audience. Cf. National Broadcasting Company v. 
United States, 319 U.S. 190; Allen T. Simmons, 3 Pike 
& Fischer, R.R. 1029, affirmed; Simmons v. Federal 
Communications Commission, 169 F.2d 670, certiorari 
denied, 335 U.S. 846; Bay State Beacon, 3 Pike & 
Fischer, R.R. 1455, affirmed; Bay State Beacon v. Fed- 
eral Communications Commission, U.S. App. D.C., de- 
cided December 20, 1948; Petition of Sam Morris, 3 
Pike & Fischer, R.R. 154; Thomas N. Beach, 3 Pike & 
Fischer, R.R. 1784.’’ 13 F.C.C. at 1249-50. 


The reason for including Sam Morris in the string cita- 
tion at this point is clear. In Sam Morris a broadcaster, 
who carried beer and wine commercials, had absolutely re- 
fused to allow discussion of the controversial temperance 
issue, even on sponsored time, except in connection with 
local option elections. Petition of Sam Morris, 11 F.C.C. 
197, 199 (1946). The FICC held that, in view of the ob- 
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vious interest of large segments of the listening audience 
in the temperance issue, the broadcaster should not ar- 
bitrarily rule that issue off the air. As the FCC put it, 
his carrying of beer and wine commercials ‘‘cannot serve 
to diminish the duty of the broadcaster’’ to serve his au- 
dience. In other words, the interest of the audience, not 
of the broadcaster, is to govern. 


But that is not the point that Mr. Banzhaf’s brief seeks 
to make of the citation of Sam Morris. His brief seeks to 
make of it a holding as to what constitutes the broadcast 
of one side of a controversial issue. If the citation of Sam 
Morris in the Report on Edttorializing had been intended 
to give it that effect, it would have been cited, not in the 
above passage, but in connection with the sentence following 
that passage. That following sentence was: 


‘¢And the Commission has made clear that in such 
presentation of news and comment the public interest 
requires that the licensee must operate on a basis of 
overall fairness, making his facilities available for 
the expression of the contrasting views of all respon- 
stble elements in the community on the various issnes 
which arise. Mayflower Broadcasting Co., 8 F.C.C. 
333; United Broadcasting Co. (WHKC), 10 F.C.C. 815; 
Cf. WBNX Broadcasting Co., Inc., 4 Pike & Fischer, 
R.R. 244 (memorandum opinion.).’”’ 13 F.C.C. at 1250. 


It is in that sentence that the FCC stated what was to 
become its Fairness Doctrine. And Sam Morris was not 
cited to that sentence. Nor, as we said in our main brief, 
has the FCC ever applied Sam Morris as meaning that 
ordinary commercials are a ‘‘discussion’’ of one side, 
triggering the right of reply under the Fairness Doctrine. 


In the present case the requirement of Sam Morris has 
been abundantly satisfied. As the FCC itself recogmzed 
in its June 2, 1967, letter ruling, there has been no arbitrary 
exclusion of discussion of the cigarette-health issne—as, 
in Sam Morris, the temperance issue had been excluded. 
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On the contrary there has been very substantial pro- 
gramming of discussion of the issue. The question under 
the Fairness Doctrine, properly applied, is whether that dis- 
cussion has been one-sided. The FCC has not suggested 
that there has been any such unfairness on the part of any 
broadcaster. 


3. The Supreme Court’s grant of certiorari, 389 U.S. 
968 (1967), to review Red Lion Broadcasting Co. v. FCC, 
—— US. App. D.C. ——, 381 F.2d 908 (1967), is a sufficient 
answer to the Government’s characterization, as ‘‘well- 
nigh frivolous’’ (Res. Br. p. 55), of the argument that the 
Fairness Doctrine as applied in this case abridges First 
Amendment rights.” 


Only the other day, in striking down a Dallas licensing 
scheme for motion pictures, the Supreme Court emphasized 
the constitutional necessity for carefully drawn, unam- 
biguous criteria where Government regulation extends into 
an area of First Amendment concern. Interstate Circuit, 
Inc. v. City of Dallas, 36 U.S.L-W. 4809 (U.S. April 22, 
1968). The vices of vagueness—‘‘the lack of guidance to 
those who seek to adjust their conduct and to those who 
seek to administer the law, as well as the possible practical 
curtailing of judicial review’’ (36 U.S.L.W. at 4312)—are 
not to be countenanced. For they have the effect, in prac- 
tical terms, of deterring the exercise of First Amendment 
rights. (36 U.S.L.W. at 4311). 


2 The brief on behalf of Mr. Banzhaf argues not only that the Fairness 
Doctrine is compatible with the Constitution but that the Doctrine is con- 
stitutionally compelled, placing burdens on broadcasters which cannot be 
lifted by Congress. Broadcasters, however, are not public instrumentalities 
using public facilities (McIntire v. Wm. Penn Broadcasting Co., 151 F.2d 
597, 601 (3d Cir. 1945), cert. denied, 327 U.S. 779 (1946); the Constitution 
itself imposes no obligations on broadcasters, as it does on the FCC, for ex- 
ample, or on the New York City Transit Authority, a public library or a 
school board, as held in the cases cited in Mr. Banzhaf’s brief (Int. Br. p. 13). 
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In addition to its other constitutional infirmities, the 
Fairness Doctrine, as administered by the FCC, cannot 
square with this requirement of specificity and reasonably 
ascertainable criteria. That its vague standards ‘‘en- 
courage erratic administration’’ (36 U.S.L.W. at 4311) is 
evident from a comparison of the orders under review here 
with the FCC’s recent action on a Fairness Doctrine com- 
plaint involving announcements for the Peace Corps, 
Vista, the Job Corps, and Savings Bonds* The FCC 
letter ruling held that such announcements do not trigger 
any requirement that stations devote time to those who view 
these activities or programs unfavorably. 


The FCC there emphasized that the Fairness Doctrine re- 
quires only a reasonable judgment by the broadcaster; here, 
however, no reference was made to any opportunity for a 
reasonable judgment by broadcasters as to whether or 
which cigarette commercials advocate one side of the ciga- 
rette-health issue. The Fairness Doctrine was not applied 
there in a situation where its application would have re- 
quired the airing of views contrary to those held by the 
Government; the Fairness Doctrine was applied here to re- 
quire the airing of a position taken by the Government. 
And the Peace Corps, etc. ruling was issued within a 
month of the cigarette ruling. 


A Fairness Doctrine that allows such caprice—with the 
agency free to apply whatever criteria it sees fit, free, 
indeed, to make the result depend on what the Government’s 
‘‘line’? may be on a particular public issue—certainly can- 
not withstand constitutional scrutiny. 


3The FCC’s letter disposing of the complaint is printed as an Appendix 
hereto. 
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CONCLUSION 


For the foregoing reasons, the orders of the Federal 
Communications Commission under review are unlawful. 
They should be set aside and their enforcement enjoined. 


Respectfully submitted, 


Howagrp C. Westwoop 
Ernest W. JENNES 
Hersert Dym 
JonaTHaN D. BLAKE 
RicHarp S. Morey 
701 Union Trust Building 
Washington, D.C. 20005 
Attorneys for Petitioners 


Of Counsel: 


Dovetas A. ANELLO 

General Counsel 

National Association of 
Broadcasters 

1812 K Street, N.W. 

Washington, D.C. 20006 


Covineton & BuRLING 
701 Union Trust Building 
Washington, D.C. 20005 


APPENDIX 


Oct 11 1967 
ATR MAIL 


Mr. Tibor R. Machan 
Department of Philosophy 
University of California 

Santa Barbara, California 93106 


Dear Mr. Machan: 


This refers to your letter of July 12, 1967, in which 
you registered a complaint against television station 
KEYT, Santa Barbara, California, concerning the sta- 
tion’s refusal to allow you air time to express your views 
on public service announcements for the Peace Corps, 
Vista, the Job Corps and Savings Bonds. 


The selection and presentation of program material are 
responsibilities of the station licensee and the Commission 
cannot direct a station to broadcast or refrain from broad- 
casting a particular program. Under the provisions of 
Section 326 of the Communications Act the Commission 
is specifically prohibited from exercising the power of 
censorship over material broadcast. 


Under the fairness doctrine, if there is a discussion of 
a controversial issue of public importance over a broad- 
cast station it is the duty of the licensee to afford a rea- 
sonable opportunity for the presentation of contrasting 
views. For your information we are enclosing a copy of 
the Commission’s Public Notice of July 1, 1964, entitled 
‘¢‘ Applicability of the Fairness Doctrine in the Handling 
of Controversial Issues of Public Importance,’’ which sets 
forth the provisions of the fairness doctrine. 


Pursuant to our usual practice your complaint was 
referred to the licensee for its comments. In its response, 
a copy of which was sent you, it appears therefrom that 
the licensee has made a judgment that these announcements 
for the Peace Corps, Vista, the Job Corps and Savings 
Bonds are not controversial issues and accordingly time 
for presentation of opposing viewpoints is not required. 
There is not sufficient evidence before us to support a 
contrary determination. 
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With respect to the ruling concerning the applicability 
of the fairness doctrine to broadcast of cigarette adver- 
tisements, may we point out that the Commission has 
stressed that this ruling is applicable to cigarette com- 
mercials only. That ruling was in the context of a situ- 
ation where a controversial issue of public importance 
was clearly present. It is not applicable to the situation 
you have presented. 


The licensee has considerable discretion in making judg- 
ments under the fairness doctrine. The initial determina- 
tion as to whether a program involves a controversial issue 
of public importance is one to be made by the licensee. 
In passing on any complaint in this area, the Commission’s 
role is not to substitute its judgment for that of the li- 
censee, but rather to determine whether the licensee can 
be said to have acted reasonably and in good faith. 


In the circumstances presented here, we find that the 
licensee has not exceeded the wide discretion afforded it 
to make judgments in this area and cannot be said to have 
acted other than reasonably and in good faith. Therefore, 
no further action will be taken by the Commission with 
respect to this matter. 


Very truly yours, 


Ben F.. Wapte 
Secretary 


Enclosure 
ec: KEYT 
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and 
Untrrep States or Amezica, Respondents. 


On Petitions To Review Orders of the 
Federal Communications Commission 


REPLY BRIEF FOR PETITIONERS 


1. The Government’s argument consists largely of the 
invocation of an alleged rule that the judiciary is to allow 
an administrative agency the fullest latitude in the applica- 
tion and interpretation of its statutes and rules. However 
the principle of judicial tolerance of administrative ‘‘dis- 
cretion’? may be stated, and assuming arguendo its ap- 
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plicability in this case,’ the Government’s argument here 
would carry the principle beyond all bounds. 


The argument for breadth of agency ‘‘discretion’’ is 
founded on two basic considerations. The first is that 
there are certain areas of a complex or technical nature in 
which agencies acquire ‘‘expertise’’ and which courts are 
not as competent as agencies to explore. The other is that 
there are instances when the legislature deliberately carves 
out an area for the policy judgments of an administrative 
agency because it does not have the time or inclination to 
legislate in detail. 


Neither consideration applies in this case. 


First. The Government’s principal argument is that the 
FCC’s ‘‘discretion’’ is broad enough to warrant its deter- 
mination that any and all cigarette commercials are a ‘‘dis- 
cussion,’’ although only an implicit one (Res. Br. p. 21), of 
a controversial issue, that of smoking and health (Res. Br. 
p. 9). This determination, however, is not based on any 
supposed expertise of the FCC. The FCC did not even 
examine the specific commercials mentioned by Mr. Banzhaf 
(see R. 851, n. 30). Indeed it examined no cigarette com- 
mercials, but made its ruling applicable to all of them of 
any kind, sight unseen. And now in its brief the Govern- 
ment offers, in support of the FOC’s so-called ‘‘conclusion’’ 
that any cigarette commercial is advocacy of one side of the 
cigarette-health issue, the mere assertion that the conclu- 
sion ‘‘is plainly correct, as any television viewer can 
himself determine.’’ (Res. Br. p. 35, n. 22). Thus the 
Government takes FCC expertise out of the case. This 
Court is at least as expert as ‘‘any television viewer.’’ 


1It has already been shown that the FCC itself has repeatedly acknowl- 
edged that the issue in a Fairness Doctrine case is not whether the FCC has 
abused its discretion but whether the broadcaster’s judgment is unreasonable. 
(Pet. Br., 10-11, 13, 48-49). As indicated in its letter ruling in another 
case, attached as an Appendix hereto, the FCC’s reliance on the broadcaster’s 
judgment is an essential aspect of the Fairness Doctrine. But the Government 
would have the Court ignore it. 
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And ‘‘any television viewer’’ can see that the Kent ciga- 
rette cartoon-jingles, for instance, are no ‘‘discussion”’ of 
the safety of cigarette smoking; all that they say is that, 
for those who do smoke, Kents are the first choice. 


Second. The problem of health warnings in connection 
with cigarette advertising, especially radio and TV com- 
mercials, can hardly be said to be an area handed by Con- 
gress to the FCC for such regulation as the FCC may 
feel appropriate. On the contrary, we have shown Con- 
gress’ extensive and intensive concern with this area; its 
solicitation of the views of all Federal agencies that might 
conceivably have an interest in the problem; the FCC’s re- 
sponse that an across-the-board treatment, rather than one 
limited to radio and television commercials, was desirable 
and that the FCC was proposing no action; and Congress’ 
enactment of ‘‘a comprehensive Federal program to deal 
with cigarette labeling and advertising with respect to any 
relationship between smoking and health’’ (Cigarette La- 
beling Act, § 2), a ‘‘program’’ with no provision for any 
independent FCC action. (Pet. Br., 24-48). There is no 
room for the broad administrative ‘‘discretion’’ invoked by 
the Government in an area to which Congress addressed 
itself so specifically. 


2. Our initial brief (p. 58) stated that Petition of Sam 
Morris, 11 F.C.C. 197 (1946), was not mentioned in the 
FCC’s Report on Editorializing, 13 F.C.C. 1246 (1949). We 
were mistaken. That case was cited in a string citation 
preceded by a “‘Cf.”’ signal. See 13 F.C.C. at 1250. 


The brief on behalf of Mr. Banzhaf seeks, on the basis 
of this single citation, to build up an elaborate argument 
that the Fairness Doctrine has been applied to ordinary 
advertising heretofore and that Congress has been informed 
to that effect. (See Int. Br. pp. 27-31). 


But the citation of Sam Morris in the Report on Edt- 
torializing did not go to the point thus asserted. It was 
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cited in a passage dealing with the duty of broadcasters 
to make time available for the discussion of public issues 
of importance to the broadcasters’ audiences. The passage 
was this: 


‘‘This affirmative responsibility on the part of broad- 
cast licensees to provide a reasonable amount of time 
for the presentation over their facilities of programs 
devoted to the discussion and consideration of public 
issues has been reaffirmed by this Commission in a long 
series of decisions. The United Broadcasting Co. 
(WHKC) case, 10 FCC 675, emphasized that this duty 
included the making of reasonable provision for the 
discussion of controversial issues of public importance 
in the community served and to make sufficient time 
available for full discussion thereof. The Scott case, 
3 Pike & Fischer, radio regulation 259, stated our con- 
clusions that this duty extends to all subjects of sub- 
stantial importance to the community coming within the 
scope of free discussion under the first amendment 
without regard to personal views and opinions of the 
licensees on the matter, or any determination by the 
licensee as to the possible unpopularity of the views 
to be expressed on the subject matter to be discussed 
among particular elements of the station’s listening 
audience. Cf. National Broadcasting Company v. 
United States, 319 U.S. 190; Allen T. Simmons, 3 Pike 
& Fischer, R.R. 1029, affirmed; Simmons v. Federal 
Communications Commission, 169 F.2d 670, certiorari 
denied, 335 U.S. 846; Bay State Beacon, 3 Pike & 
Fischer, R.R. 1455, affirmed; Bay State Beacon v. Fed- 
eral Communications Commission, U.S. App. D.C., de- 
cided December 20, 1948; Petition of Sam Morris, 3 
Pike & Fischer, R.R. 154; Thomas N. Beach, 3 Pike & 
Fischer, R.R. 1784.’’ 13 F.C.C. at 1249-50. 


The reason for including Sam Morris in the string cita- 
tion at this point is clear. In Sam Morris a broadcaster, 
who carried beer and wine commercials, had absolutely re- 
fused to allow discussion of the controversial temperance 
issue, even on sponsored time, except in connection with 
local option elections. Petition of Sam Morris, 11 F.C.C. 
197, 199 (1946). The FCC held that, in view of the ob- 
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vious interest of large segments of the listening audience 
in the temperance issue, the broadcaster should not ar- 
bitrarily rule that issue off the air. As the FCC put it, 
his carrying of beer and wine commercials ‘‘cannot serve 
to diminish the duty of the broadcaster’’ to serve his au- 
dience. In other words, the interest of the audience, not 
of the broadcaster, is to govern. 


But that is not the point that Mr. Banzhaf’s brief seeks 
to make of the citation of Sam Morris. His brief seeks to 
make of it a holding as to what constitutes the broadcast 
of one side of a controversial issue. If the citation of Sam 
Morris in the Report on Editorializing had been intended 
to give it that effect, it would have been cited, not in the 
above passage, but in connection with the sentence following 
that passage. That following sentence was: 


‘<And the Commission has made clear that in such 
presentation of news and comment the public interest 
requires that the licensee must operate on a basis of 
overall fairness, making his facilities available for 
the expression of the contrasting views of all respon- 
sible elements in the community on the various issues 
which arise. Mayflower Broadcasting Co., 8 F.C.C. 
333; United Broadcasting Co. (WHKC), 10 F.C.C. 815; 
Cf. WBNX Broadcasting Co., Inc., 4 Pike & Fischer, 
R.R. 244 (memorandum opinion.). *? 13 F.C.C. at 1250. 


It is in that sentence that the FCC stated what was to 
become its Fairness Doctrine. And Sam Morris was not 
cited to that sentence. Nor, as we said in our main brief, 
has the FCC ever applied Sam Morris as meaning that 
ordinary commercials are a ‘‘discussion’’ of one side, 
triggering the right of reply under the Fairness Doctrine. 


In the present case the requirement of Sam Morris has 
been abundantly satisfied. As the FCC itself recognized 
in its June 2, 1967, letter ruling, there has been no arbitrary 
exclusion of discussion of the cigarette-health issue—as, 
in Sam Morris, the temperance issue had been excluded. 
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On the contrary there has been very substantial pro- 
gramming of discussion of the issue. The question under 
the Fairness Doctrine, properly applied, is whether that dis- 
cussion has been one-sided. The FCC has not suggested 
that there has been any such unfairness on the part of any 
broadcaster. 


3. The Supreme Court’s grant of certiorari, 389 U.S. 
968 (1967), to review Red Lion Broadcasting Co. v. FCC, 
—— US. App. D.C. ——, 381 F.2d 908 (1967), is a sufficient 
answer to the Government’s characterization, as ‘‘well- 
nigh frivolous’’ (Res. Br. p. 55), of the argument that the 
Fairness Doctrine as applied in this case abridges First 
Amendment rights.* 


Only the other day, in striking down a Dallas licensing 
scheme for motion pictures, the Supreme Court emphasized 
the constitutional necessity for carefully drawn, unam- 
biguous criteria where Government regulation extends into 
an area of First Amendment concern. Interstate Circuit, 
Inc. v. City of Dallas, 36 U.S.L.W. 4809 (U.S. April 22, 
1968). The vices of vagueness—‘‘the lack of guidance to 
those who seek to adjust their conduct and to those who 
seek to administer the law, as well as the possible practical 
curtailing of judicial review’’ (36 U.S.L.W. at 4312)—are 
not to be countenanced. For they have the effect, in prac- 
tical terms, of deterring the exercise of First Amendment 
rights. (36 U.S.L.W. at 4311). 


2The brief on behalf of Mr. Banzhaf argues not only that the Fairness 
Doctrine is compatible with the Constitution but that the Doctrine is con- 
stitutionally compelled, placing burdens on broadcasters which cannot be 
lifted by Congress. Broadcasters, however, are not public instrumentalities 
using public facilities (McIntire v. Wm. Penn Broadcasting Co., 151 F.2d 
597, 601 (3d Cir. 1945), cert. denied, 327 U.S. 779 (1946); the Constitution 
itself imposes no obligations on broadcasters, as it does on the FCC, for ex- 
ample, or on the New York City Transit Authority, a public library or a 
school board, as held in the cases cited in Mr. Banzhaf’s brief (Int. Br. p. 13). 
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In addition to its other constitutional infirmities, the 
Fairness Doctrine, as administered by the FCC, cannot 
square with this requirement of specificity and reasonably 
ascertainable criteria. That its vague standards ‘‘en- 
courage erratic administration’? (36 U.S.L.W. at 4311) is 
evident from a comparison of the orders under review here 
with the FCC’s recent action on a Fairness Doctrine com- 
plaint involving announcements for the Peace Corps, 
Vista, the Job Corps, and Savings Bonds? The FCC 
letter ruling held that such announcements do not trigger 
any requirement that stations devote time to those who view 
these activities or programs unfavorably. 


The FCC there emphasized that the Fairness Doctrine re- 
quires only a reasonable judgment by the broadcaster; here, 
however, no reference was made to any opportunity for a 
reasonable judgment by broadcasters as to whether or 
which cigarette commercials advocate one side of the ciga- 
rette-health issue. The Fairness Doctrine was not applied 
there in a situation where its application would have re- 
quired the airing of views contrary to those held by the 
Government; the Fairness Doctrine was applied here to re- 
quire the airing of a position taken by the Government. 
And the Peace Corps, etc., ruling was issued within a 
month of the cigarette ruling. 


A Fairness Doctrine that allows such caprice—with the 
agency free to apply whatever criteria it sees fit, free, 
indeed, to make the result depend on what the Government’s 
‘‘line’? may be on a particular public issue—certainly can- 
not withstand constitutional scrutiny. 


3The FCC’s letter disposing of the complaint is printed as an Appendix 
hereto. 
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CONCLUSION 


For the foregoing reasons, the orders of the Federal 
Communications Commission under review are unlawful. 
They should be set aside and their enforcement enjoined. 


Respectfully submitted, 


Howarp C. WEstwoop 
Ernest W. JENNES 
Hersert Drm 
JonaTHAN D. Buake 
RicHarp S. Morey 
701 Union Trust Building 
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Attorneys for Petitioners 


Of Counsel: 
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APPENDIX 


Oct 11 1967 
AIR MAIL 


Mr. Tibor R. Machan 
Department of Philosophy 
University of California 

Santa Barbara, California 93106 


Dear Mr. Machan: 


This refers to your letter of July 12, 1967, in which 
you registered a complaint against television station 
KEYT, Santa Barbara, California, concerning the sta- 
tion’s refusal to allow you air time to express your views 
on public service announcements for the Peace Corps, 
Vista, the Job Corps and Savings Bonds. 


The selection and presentation of program material are 
responsibilities of the station licensee and the Commission 
cannot direct a station to broadcast or refrain from broad- 
casting a particular program. Under the provisions of 
Section 326 of the Communications Act the Commission 
is specifically prohibited from exercising the power of 
censorship over material broadcast. 


Under the fairness doctrine, if there is a discussion of 
a controversial issue of public importance over a broad- 
cast station it is the duty of the licensee to afford a rea- 
sonable opportunity for the presentation of contrasting 
views. For your information we are enclosing a copy of 
the Commission’s Public Notice of July 1, 1964, entitled 
‘‘ Applicability of the Fairness Doctrine in the Handling 
of Controversial Issues of Public Importance,’’ which sets 
forth the provisions of the fairness doctrine. 


Pursuant to our usual practice your complaint was 
referred to the licensee for its comments. In its response, 
a copy of which was sent you, it appears therefrom that 
the licensee has made a judgment that these announcements 
for the Peace Corps, Vista, the Job Corps and Savings 
Bonds are not controversial issues and accordingly time 
for presentation of opposing viewpoints is not required. 
There is not sufficient evidence before us to support a 
contrary determination. 
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With respect to the ruling concerning the applicability 
of the fairness doctrine to broadcast of cigarette adver- 
tisements, may we point out that the Commission has 
stressed that this ruling is applicable to cigarette com- 
mercials only. That ruling was in the context of a situ- 
ation where a controversial issue of public importance 
was clearly present. It is not applicable to the situation 
you have presented. . 


The licensee has considerable discretion in making judg- 
ments under the fairness doctrine. The initial determina- 
tion as to whether a program involves a controversial issue 
of public importance is one to be made by the licensee. 
In passing on any complaint in this area, the Commission’s 
role is not to substitute its judgment for that of the li- 
- censee, but rather to determine whether the licensee can 
be said to have acted reasonably and in good faith. 


In the circumstances presented here, we find that the 
licensee has not exceeded the wide discretion afforded it 
to make judgments in this area and cannot be said to have 
acted other than reasonably and in good faith. Therefore, 
no further action will be taken by the Commission with 
respect to this matter. 


Very truly yours, 


Ben F. Wapre 
Secretary 


Enclosure 
ec: KEYT 
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